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The President’s Column
By Nick Fay, WCBA President 2019

Major Changes Brewing for Access to Online Court Records
Last month, we surveyed some anticipated tech developments in the
legal industry related to access to justice, virtual courts, and artificial
intelligence. We also noted some examples of recent, significant governmental budgets dedicated to advances in digitizing the courts, notably in the U.K., the Netherlands, and Canada. The same trend is also
taking shape in the United States, beginning with a push to greatly
open access to the foundation of this entire conversation – the law itself. This is the crucial first step to unlocking many of the technologies that are allegedly right around the corner in the legal industry.
This step is taking shape around a series of important federal court cases that are currently pending
and some related new federal legislation proposed just last month.
The developments involve PACER (“Public Access to Court Electronic Records”), i.e. the federal
courts’ online digital records system. An early form of PACER, accessible only in physical terminals located in libraries and certain offices, was launched in 1988. It was not until 2001 that PACER
was made available online. As of 2013, that universe of files was believed to contain approximately
500 million pages of documents.

PACER has had its critics over the years, with many complaints noted against its problems with
functionality and user-interface. This is not surprising, as its website looks like a slightly upgraded
TI-82 graphing calculator. But these are minor complaints compared to the major concern that the
public has had against PACER for many years – cost. When you visit the PACER site for the first
time, you immediately learn that the entire digital record of the federal of the courts is surrounded
by a paywall charging $0.10 per page. In the years 2010 to 2016 alone, these fees generated $920
million in revenue for the federal courts. 1
Enter the crusaders who are storming the castle. Carl Malamud is a long-established technologist
and public domain advocate. He is known for, among other things, founding the first internet radio
station and creating “EDGAR,” the online database of the Securities and Exchange Commission. In
2008, the Administrative Office (AO) of the federal courts launched a pilot program that would provide free, unlimited access to the PACER system. However, it was limited to only approximately
twenty libraries around the country (i.e., their physical terminals only). In an attempt to capitalize
on this opportunity and liberate the entire PACER system for the public, Malamud joined forces
with another digital rights advocate, Stephen Schultze of Harvard University’s Berkman Klein Center for the Internet and Society. Schultze had written a software program that could be installed on a
USB drive and, when inserted into a free PACER terminal at one of these libraries, would begin an
automated “scraping” of the PACER database in order to republish the data they believed should
free to the public on a platform they call “RECAP” (i.e. “PACER” backwards). Malamud often refers to the law as “the operating system of our democracy,” which serves as one of his primary justifications for his advocacy work.
The plan took a bizarre twist. Around that time, Malamud and Schultze were connected with a
young hacker phenom, Aaron Swartz. Swartz was known as the co-founder of the popular site Red-
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dit. He had essentially been a child prodigy in the tech world. At the age of 14, he was engaged in
online chat networks with prominent programmers around the country who were shocked to eventually learn his age. While still a teenager, he was speaking at tech conferences hidden behind adultsized podiums that obscured his face when he spoke, especially when he opened his laptop screen.
Swartz almost immediately improved and supercharged Schultze’s PACER-scraping program and
conscripted some friends of his into helping out as he had also become a passionate public domain
advocate of the internet age by this time. The small group referred to themselves tongue-in-cheek as
the “thumb drive corps.” The NY Times reported, and many other media organizations followed,
that Swartz had managed to scrape approximately 20% of the entire PACER database. Much of this
work was accomplished in connection with a library in Sacramento that was one of the participants
in the PACER pilot programs.
The AO of the federal courts, which maintains the PACER program as well as its free pilot program,
noticed a huge spike in activity at the Sacramento library branch. Although the pilot program was
free, the AO still monitored the activity on a pay-per-page basis then waived that amount for the
participating library branch. One monthly activity report for the Sacramento branch stood out – it
showed $1.5 million in activity in a single month. The AO blocked the access point immediately
and called the FBI, who were soon staking out Swartz’s family home, driving into his driveway and
peering through windows. The investigation was eventually dropped against Swartz, but not without
a huge toll on him and his family. 2
The challenges against PACER, originally brought by Malamud, Schultze, and Swartz seem to have
finally culminated in a moment of real change despite the movement’s many setbacks. At least two
federal court cases seem to be on track to require the AO to drastically reduce, or eliminate altogether, PACER’s paywalls. Similar arguments are asserted by the plaintiffs in both cases. First, in April
2016, a class-action suit was brought by the Alliance for Justice, the National Veterans Legal Services Program, and the National Consumer Law Center against the AO in the US District Court for
the District of Columbia. 3 Plaintiffs’ essential argument is that the E-Government Act of 2002, in
the spirt of open access to public records, strictly limits the cost that the courts can impose for these
services, stating that the courts “may, only to the extent necessary, prescribe reasonable fees … to
reimburse expenses incurred in providing these services.” In contrast, PACER charges exorbitant
pay-per-page fees, the rates for which, oddly, have increased over the years while costs of storage
and data management have decreased. In April 2018, the court ruled in favor of the plaintiffs. That
decision is currently on appeal.
Another similar PACER challenge is pending in federal court in the Southern District of Florida. 4
In that case, the court has already issued a stern and thorough order denying the government’s motion to dismiss; cross-motions for summary judgment are currently pending, as the case appears to
have been stayed for mediation. Finally, bipartisan federal legislation, called the “Electronic Court
Records Reform Act,” has been proposed. It is co-sponsored by two Republicans and two Democrats and was recently reintroduced to Congress in February 2019. “The aim of the bill is to eliminate paywalls preventing access to court records while also enhancing the availability, accessibility,
and security of those records.” 5
Time will tell if the results of the above-mentioned litigation will hold. Even if they do, of course,
more time will likely be needed to implement whatever rulings eventually stand from those cases.
(Continued on page 4)
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Similar uncertainty exists as to the proposed legislation. However, the trend seems to be strong in
many legal communities right now – international, federal, state, and local – towards drastically improving the access that the public has to the digital legal universe. Of course, these improvements
would have the obviously positive effect of increased access to the law (and the legal proceedings
that often generate that law); in and of itself, that would seem to be a net positive. As massive of a
development for the practice of law in this country as that would be, it is startling and exciting to
consider the next-level implications of this rollout in this new age of technology – supercharged
computing capabilities, AI, machine learning, and metadata analysis. I believe that only when “the
law” as we know it is freed up to be studied, analyzed, and disseminated by the tech world of 2019
(not 1999) will we truly see the kinds of radical transformation to the legal industry that so many
are predicting in the near future. The first step is underway.
Endnotes

1 - https://www.courthousenews.com/pacer-fees-shouldnt-fund-most-court-tech-judge-rules/
2 - Unfortunately, Swartz’s story ended in tragedy years later when he was involved in a similar
plan to download freely available academic publications from MIT’s internal network and republish
them online. He was eventually charged with multiple crimes by the US Attorney’s Office, and despite MIT’s lack of a desire to continue pressing charges, the prosecutor forged ahead. Swartz, believing he had done nothing wrong nor criminal, rejected a plea bargain from the prosecutor and
made a counter-offer, which the prosecutor rejected. Two days later, with the case heading towards
trial and potential jail time for Swartz, he was found dead in his apartment after committing suicide.
The entire story – both tragic and inspiring – is told in a documentary called The Internet’s Own
Boy (2014). Watch it here for free: https://www.youtube.com/results?search_query=the+interne%
27ts+own+boy+full+movie.
3 -National Veterans Legal Services Program, et al. v. United States, no. 16-745 (D.D.C., filed April
21, 2016)
4 -D'Apuzzo v. United States of America, 16-62769 (S.D. Fla. 2016).
5 - https://www.jurist.org/news/2019/02/house-members-reintroduce-bill-to-make-electronic-courtrecords-free-to-public/
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Classified Ads
Free to all WCBA members & firms in which all members
have paid their membership dues. $15 otherwise.
e-mail ad copy to:
rajeev@northwhatcomlaw.com
by the 15th of the preceding month

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at my
own well-equipped home office. Rates variable by complexity of work; minimum 3 hours. Contact
me directly as follows: Carol Sheppard (770) 366-8186 or CSSheppard100@gmail.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington, with
42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past two
years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases - criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.

Looking for a fun dance band for your next party, fundraiser or other event? Lemon Creek per forms songs by great women rockers and popsters of the last 4 decades. From Fleetwood Mac to Amy
Winehouse—Sheryl Crow to Lady Gaga to Garbage—with some interesting and fun detours along the
way. From the irresistible dance grooves of Blondie and Kylie Minogue, to the drama and intensity of
Concrete Blonde and The Cranberries—you will get up and dance! Lemon Creek is Lesley Rostron,
Jon Grover, Mike Rostron and Doug Hyldahl. Check us out at https://www.gigmasters.com/rock-band/
lemon-creek and https://www.facebook.com/pg/lemoncreekrock/about/

PAGE 6

WHATCOM COUNTY BAR J OURNAL

M A R . 2 0 19

Ramblings of a Small Time Country Lawyer
~By Rajeev!

On House Bill 1788 and Why You Should
Oppose It.
Subtitle: Unconstitutional Takings.

I recently became aware of Washington House Bill 1788,
“Concerning the Washington State Bar Association”, and I was flabbergasted. I am writing this comment here not with any authority or
on behalf of either the Whatcom County Bar Association or the
WSBA, but in my own individual capacity as a lawyer and citizen of
our great State.

Theft of Member Rights

House Bill 1788 and its substitute versions all seek to, by and large, repeal the State Bar Act.
RCW 2.48, the source and authority that empowers lawyers to be a democratically participatory part
of bar governance and policy formation. They are discussing the removal of your rights, and the bill
has made it out of the House Civil Rights & Judiciary Committee and moved to the Rules Committee.
They are also discussing removing your membership rights and benefits, with nary a thought
to what happens. What happens to the assets? Do they go to you the membership? I don’t think
that is what they are thinking. What about the obligations and contracts of the organization? Not
really any planning or discussion of that in the proposal. The WSBA serves the public and lawyers
in ways the government cannot, and its sudden disappearance would be disastrous for the profession
and the public.
Video of testimony from the original sponsor seems to express concern over the amount of
bar dues- but I would note that in other states, where the practice of law is regulated by unaccountable bureaucrats or court whims, do not seem to have a lock on lower bar dues. I’ve never known unelected administrators to be very concerned about minimizing the cost of regulation. As it is now,
we lawyers have the right to investigate, participate, and be represented in the processes that affect
us. I wouldn’t give that up without a fight.
I strongly urge you to write to your elected representatives to oppose this bill: it is neither
well thought out, nor is it good for the citizens of Washington and democracy. The Legislature crafted the original bar act, not only with deference to the courts in plenary matters, but also wisely reserved rights for the affected citizens in matters of governance and matters that have nothing to do
with the court's plenary powers. The WSBA has served Washington well since 1888 (state charter
since 1933) and serves the People in ways the Courts cannot. This is a solution looking for a problem.
Fortunately, there is an easy way to oppose this; by simply clicking this link and registering
your opposition: https://app.leg.wa.gov/pbc/bill//1788 I’ll promise you that I will be working hard
in my spare moments to fight this inappropriate Takings, and I hope you will spare a few moments
to join me in doing so.
Warmly,

Rajeev D. Majumdar, your colleague and fellow bar member.
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Congratulations Judge Snyder!
The Whatcom County Bar thanks you for your service, and... we are planning to celebrate
it!
Judge Snyder’s retirement event will take place in April. Please watch for more details and
contact Lisa Keeler at lkeeler@carmichaelclark.com if you are interested in helping with
the event.
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Pro Bono Connection
LAW Advocates is Seeking a

Domestic Violence Parenting Plan Clinic Contract Attorney
Applications Due Monday 3/18/2019

Learn More: https://www.lawadvocates.org/employment-opportunitiesAfter nearly a decade of service, LAW Advocates’ contract attorney is retiring. LAW Advocates provides self-help legal advice and
help in completing forms for parenting plans and divorces to low-income survivors of domestic violence who have children. These
clients are referred by Domestic Violence & Sexual Assault Services. We are seeking a contract attorney to continue providing selfhelp legal assistance and to help evaluate and consider enhancing LAW Advocates family law services.

Don’t Forget to Register for LAW
Advocates’
FREE CLE
3.0 Law & Legal Credits

Street Law 101
For Volunteer Attorneys
New Date
Tuesday, March 26th
8:30 am — Noon

Thank You February
Pro Bono Volunteers*!
Betsy Brinson
Phil Buri
Nick Fay
Lee Grochmal

Annie Honrath
Ian McCurdy

We'll cover Common Legal Issues (including
Landlord/Tenant & Family Law), LAW
Advocates Programs, Managing Challenging
Clients, Ethical Considerations, and more

Kyle Mitchell

To register*, send your name and WSBA #
to genissa@lawadvocates.org

Sallye Quinn

*If you were already registered for the February
CLE, we’ve automatically registered you for this
rescheduled session.

Jen Petersen
Garrett Ratfield
*as of press time
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TEMPORARY MATERNITY LEAVE PARALEGAL POSITION
Our private litigation firm is seeking an experienced paralegal to fill a temporary
maternity leave position from approximately December 3, 2018, through April 5,
2018.
This position requires strong organizational and communication skills and at least
five years’ experience working for a trial lawyer.

The paralegal will be responsible for calendaring court deadlines, drafting pleadings, complying with local rules in several counties, and communicating directly
with clients by phone and e-mail.
In addition, experience working with WordPerfect, Word, Outlook and Court
Docketing Programs is preferred.
Interested applicants are asked to e-mail a cover letter and resume that includes
professional references to lindsey.rutherford@frontier.com.
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You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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Grow your business with
our
all-inclusive offices!

Stop by for a Tour
Today!
We also have
virtual
options!
Executive Offices include everything to meet your
business needs, all in one place!







Reception Services with Custom Scripted Greeting
Tailored to Your Needs
All Utilities Included
Fully Furnished
On-Site Mail Reception
Advanced Copy & Print Center
On-Demand Conference Rooms, Ready When You
Are
1313 E. Maple St. Suite 201, Bellingham, WA 98225
www.thegatewaycentre.com — 360.685.4200
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Court Reporting & Real-time Specialists
Court Approved Audio Transcription
We Offer Premier
Certified Court Reporters
Video Conference
Transcriptionist
Conference Rooms
Videographer Services
Transcription of Audio/Video Files, from all formats
Easy Online Scheduling
We look forward to meeting all your Court Reporting
and Transcription needs.
360-671-6298
info@corpolongoandassociates.com
or visit us at
Corpolongo.net
Serving Western Washington Since 1985
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Whatcom County Bar Association
FEBRUARY 6, 2019 Meeting
Northwood Hall – Bellingham, Washington

Call to Order by President Nick Fay
Introduction of Guests – new intern at Cascadia Law Group
Recognition of Judicial Officers:
Judicial Roll Call:
Commissioners Henley and Thorn were present

Approval of September 2018, October 2018, December 2018, January 2019 Meeting Minutes
- Approved
Treasurer’s Report – January 2019 attached
Approval of Treasurer’s Report
Upcoming Events/Announcements
Nick Fay gave update on the WCBA Board’s plan for sending out letters to try to gain members. Jim Britain suggested an email before next month’s meeting to remind all members
of the need for payment of annual dues - $140 per year per member
Judicial Evaluation Committee has completed evaluations and published the results.
Gayle Isaac – Law Librarian – she published information in the February 2019 Bar Journal
about the law library’s move. Members should read the bar journal for info.
Bar Journal is now in its own email and will have a direct link to the document now.
Nick Fay announced that Matthew Dresden – attorney who chairs WSBA International Section - has contacted Nick and requested that attorneys in Whatcom County contact Mr.
Dresden about scheduling an International Section CLE in Whatcom County (due to the
proximity to the border).

LAW Advocates annual Meeting: see attached Meeting Agenda
Meeting Adjourned

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .docx, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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