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The President’s Column
By David Brown, WCBA President 2017

Let’s Fix the Jail Problem
The United States has the highest incarceration rate in the world at 716 people incarcerated for each 100,000 citizens. With only 4.4% of the world’s
population we have 22% of the world’s prisoners. When I see global statistics like this I tend to shake my head and regret my inability to change anything. However, we in
Whatcom County have an opportunity to take a small but important step towards addressing this issue. No matter how many times the issue of building a new jail is rebuffed by the people of Whatcom County the new jail issue will not go away. We need to start thinking about this issue differently. When we our jail has beds to fill it is too easy for overworked courts and law enforcement to continue to simply default to jail and prison as the catch all solution to our communities problems.
When jail beds are scarce, Whatcom County is forced to consider alternatives to incarceration and
figure out if we can keep our jail population low.

On Saturday, April 15th from 9:00 a.m. to 12:00 p.m. The League of Women
Voters invites anyone who is interested to attend Jail Diversions: The World of
the Possible at Whatcom Community College, Heiner Theater.

The Honorable Judge Cedric Kerns from Las Vegas brings his whole jail alternatives team: case manager, court administrator, and head of alternative sentencing. In Las Vegas, Judge Kerns focuses on
positive criminal justice solutions to accomplish the safe release of people before trial. Judge Kerns
has received the “2009 Community Partner Award” from the Foundation for Recovery, and in 2013,
the Nevada Supreme Court recognized Chief Judge Kerns with the “Legacy of Justice Award.” The
award is given to a person in the judicial system whose contributions, innovations and achievements
resulted in significant improvements to the judicial system. In 2013, Chief Judge Kerns received the
“Visionary Award” from community counseling center for his work with families in the Youth Offender court. In 2016, Chief Judge Kerns became the recipient of the Foundation for Recovery’s “Brick”
award, the highest honor bestowed by the Foundation. The Honorable Judges Charles Snyder has
agreed to moderate the event and I encourage you to attend as well.
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Classified Ads
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at my
own well-equipped home office. Rates variable by complexity of work; minimum 3 hours. Contact
me directly as follows: Carol Sheppard (770) 366-8186 or CSSheppard100@gmail.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington, with
42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past two
years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases - criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.

Join Whatcom Women Lawyers
for Happy Hour
at Real McCoy, 114 Prospect Street
March 16, 2017
5:00 p.m.

Your first drink is free
courtesy of Butler Beschen Law, PLLC!
All genders welcome!
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Autonomous Wreck
By Michael Heatherly

[It is a pleasant day in the spring of 2025 in Bellingham, Washington. Plaintiffs’ personal
injury lawyer Nevah Settles is beginning an audio/video conference with a potential new
client, Cy Attica.]
Settles: I’m glad to meet you, Mr. Attica. I understand you were in a rather complicated
auto accident. Can you give me the details?
Attica: Sure. I was r iding in the back seat of my Tesla Model Z watching “Dancing
With the Stars, 20th Anniversary” on a VR headset. It was just me in the car, minding my
own business. I had it on full-autonomous mode, obviously, cruising south on I-5. Suddenly the car swerved so hard to the left that my headset flew off. Through the windshield I
saw the car was veering around a pile of debris. Then--bam!—we slammed into the side of
another car. It must have been making the same move as my car from the other lane. Then
it was all screeching tires and breaking glass.
Settles: Do you know where the debr is came from?
Attica: I didn’t know at the time, but I found out later from talking to the police. It was
two crashed drones.
Settles: Two drones on the freeway?
Attica: Weir d, huh? I guess one was an Amazon deliver y drone car r ying a box of
laundry detergent to a customer who lived close to the freeway. By coincidence a high
school kid was flying a drone in the same neighborhood taking videos of Mt. Baker for a
school project. The drones ended up colliding rover the freeway and both landed right in
front of me. The Tesla detected the junk in the road and swerved to avoid it. But I guess it
didn’t detect the other car in time to avoid a crash.
Settles: Was the other car in autonomous mode too?
Attica: I hope so. There was just one dude on boar d and he was in the back taking
vape hits. The cops said it smelled like a Snoop Dogg concert when they opened his door.
Apparently the guy didn’t even realize he had been in an actual accident. He thought he
was playing Grand Theft Auto XII.
(Continued on page 5)
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(Continued from page 4)

Settles: Well, under the Washington Autonomous Vehicle Safety and Responsibility
Act that’s irrelevant as long as he had it on full autonomous mode. There will be some
other legal issues, though.
Attica: Well, I didn’t do anything wrong. I was just along for the ride, you know.
Settles: That’s right. But things are complicated these days. For about a hundred years
the law was pretty straightforward on car accidents. But the whole driverless-car thing has
thrown us a curve. And it’s even more complicated with the drones.
Attica: I have insur ance, the full autonomous-vehicle coverage. Does that help?
Settles: That should protect you from per sonal liability and will pay your medical
bills and car repair. But getting full compensation, like pain and suffering, could get
tricky.

Attica: Pain and suffer ing is r ight! I was in the hospital for three days and I ’ve barely
been able to get out of bed since they let me out. What’s so complicated?
Settles: Well, the insur ance company for the other car is probably going to blame
this on the operators of the two drones, and on your car’s autonomous system. If we have
to go to court we might have to sue Amazon, the school kid and his or her parents, the
other driver, the manufacturer of the other car, the operator of the navigation system of the
other car, Tesla, and the operator of the navigation system being used by Tesla.
Attica: Huh?
Settles: We have to cover all the bases to protect your r ights. Either Amazon ’s drone
operating system, or the school kid, or maybe both, may have been negligent in letting the
drones tangle with each other, especially in a dangerous area like right over a freeway.
Since the kid was a minor we might have to include the parents for negligent supervision.
Even though the other car owner wasn’t driving, we need to include him as a party in case
he had failed to keep the vehicle and its navigation system properly maintained and updated. If the problem was that his car didn’t respond properly to the emergency, then we’ll
need to claim product liability against the manufacturer of the car and against any third
party—a GPS-based mapping service for example—on which the vehicle relied for its
navigation. We also may need to sue Tesla and its navigation system provider for the same
reason.
Attica: Come on, man.
(Continued on page 6)

PAGE 6

WHATCOM COUNTY BAR

M A R . 2 0 17

(Continued from page 5)

Settles: I know, it’s frustrating. But this is the world we live in.
Attica: So, how long is this going to take?
Settles: If we’re lucky we might be able to get the insurance companies of the various parties to make us a fair settlement offer. But there are so many issues that I doubt that will happen. They’ll all just drag their feet and point fingers at each other. So we’ll probably have to
litigate. Given how many parties there are, and all the issues involved, we’re probably looking at a few years before this is resolved.
Attica: Naw. Really? I’m almost afraid to ask, but what’s this going to cost me?
Settles: You don’t have to pay me a fee out of your pocket. That comes out at the end. The
fee is one-third of the eventual settlement or judgment. But it’s going to cost some money to
get the case to that point. We’ll need expert witnesses. Doctors will have to help prove your
medical damages, and automotive engineers, navigation-system specialists, drone designers,
and an accident reconstructionist will have to prove exactly what went wrong. I’m guessing
we’re looking at $50,000 to $100,000 in costs. You’re responsible for those whether we win
or lose.
Attica: I’m not feeling so good right now. [Furiously pushes button on self-administered
pain medication dispenser.]
Settles: Welcome to the unintended consequences of unbr idled technology.

Attica: No, ser iously. As soon as I’m back on my feet I’m going to go buy a horse.
Settles: Hmmm. I’ve never handled an equestrian accident case. Is a horse with a rider the
equivalent of an autonomous vehicle with a passive occupant? I’d have to research that.
Attica: You know, better yet, I think I’ll just walk from now on.
Settles: Well, keep me in mind. I do pedestrian cases, too. Just handled one with a woman
who was run over by a malfunctioning Segway.
Attica: Or maybe I’ll just stay home. Forever.
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ACROSS THE LINE:
By Scott Railton

1305 11th Street, Suite 301

BORDER & IMMIGRATION UPDATE
Cascadia Cross-Border Law

Bellingham, WA 98225

srailton@cascadia.com

Tel: (360) 671-5945

www.cascadia.com

________________________________________________________________________________________________________

Immigration and the New Administration
So, what can we expect locally, with the Trump Administration, in regards to immigration? So far,
at least six Executive Orders affecting immigration have been issued. Additional draft memos,
heavy on enforcement, have also been leaked. Here’s a few things that may happen:
The border is likely to “harden” in coming months, as CBP officers are emboldened by a culture
that promotes “No” as an answer. To quote a Trump tweet: “I have instructed Homeland Security to
check people coming into our country VERY CAREFULLY. The courts are making the job very
difficult!” Those brief business trips may receive closer scrutiny, as well as those cross-border relationships.
Nexus and Global Entry has been revoked for some persons who are nationals of the seven countries who were temporarily banned in the foreign terrorist order. Theoretically, trusted traveler programs help CBP focus on threats.
We may see the return of some sort of special registration system, such as the NSEERs program
that was used after 9/11. The program required certain nationals to register and check in periodically with the government. The program determined ineffective and redundant, and canceled.
The Executive Order on border security calls for the additional of 5000 CBP officers. Funding is
needed, but locally, we may see more officers and green and white trucks.
Similarly, the “Enhancing Public Safety in the Interior of the US” Order calls for 10,000 more Immigration and Customs Enforcement agents. ICE’s enforcement priorities have been expanded from
serious crimes to anyone who has been arrested. ICE has commenced targeted raids, via Operation
Cross Check, and is removing persons who are fugitives, persons who have re-entered after deportation, persons on supervised release, and “at-large” criminals. Funding for the additional officers
will have to be passed by Congress. Fear has already set in.
The Trump Administration wants to reinvigorate the §287(g) program, which makes local law enforcement immigration enforcement.
Businesses can expect I-9 investigations to increase. By the way—the I9 form was updated in Janu(Continued on page 10)
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(Continued from page 9)

ary.
The various travel bans, on hold for now, have the potential to affect local families and employers.
The impact is even greater if dual nationals and lawful permanent residents are included.
There will be an effort to build detention facilities along the border. The growth in the detention
business over the past 10 years has been exponential, and it looks to keep growing. The Trump Administration has said they will halt “catch and release” practices. Consequently, immigration court
dockets will likely become even more backlogged.
The border security order also calls, once again, for the implementation of an entry-exit system, to
better keep track of arrivals and departures in the air, land, sea, and in between. The government has
been working on this since at least 1996. Some progress has been made as technology has improved, and the work continues, apparently.
Trump is also going after the “sanctuary cities,” by threatening their federal funding. This may be
harder than it sounds. Issues include precisely what it means to “inhibit” a federal effort. There is
also Supreme Court case law which says limitations of this sort need to be focused on related programs, rather than wholesale funding cuts. Federal immigration holds, strictly for immigration purposes, have been held to violate the 4th Amendment.
Still to come: possible renegotiation of NAFTA, which has the potential to have great impact
on locally, with regard to workers and cross-border business travel. Also, we’re still waiting to hear
what the Administration will do about the Deferred Action for Childhood Arrival program. It seems
this is on hold for the moment. And then there’s a leaked White House memo calling for evaluation
of all business class nonimmigrant statuses, and the enforcement of certain employer compliance
measures. We are also watching for changes to trusted traveler programs such as Global Entry and
NEXUS, as we understand some statuses have been revoked.
Bridge Act for DREAMers Receiving Bipartisan Support
The Bar Removal of Immigrants who Dream and Grow the Economy (BRIDGE) Act has been introduced in the Senate, with an increased showing of bipartisan support. The incoming Trump Administration has said it will end the Deferred Action for Childhood Arrival (DACA) program,
which Republicans deem to be an overreach of presidential authority. The Supreme Court split 4-4
on this question, in last term’s U.S. v. Texas, et al.
So, now comes the BRIDGE Act, cosponsored by Senators Lisa Murkowski (R-AK), Dianne Feinstein (D-CA), Jeff Flake (R-AZ), Kamala Harris (D-CA), and Chuck Schumer (D-NY). A companion bill has been introduced in the House.
The BRIDGE Act does not legalize status, but it would allow qualifying undocumented
young people to apply for work authorization for three years, just like DACA. Further,
it provides that information submitted will not be used against the applicants, with
some exceptions, such as national security. Approximately 750,000 people have applied for benefits under the DACA program since 2012.
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Ramblings of a Small Time Country
Lawyer
~By Rajeev!

The Art of Making Enemies and Influencing People.
Subtitle:

Wordplay.

There is a part of growing up that is very interesting– ideally, babies are surrounded by people
that adore them and are generally very nice to them. I had this kind of childhood, and hopefully my
daughter does too. But, at some point a human being may encounter people that don’t like them. In
fact this is quite a common occurrence. Some people have personalities or conflicting interests that just
makes for bad chemistry. There are lots of recipes for this, and in fact the profession of law is centered
around reducing the amount of friction that arises from human beings trying to interact with each other,
such that we don’t start going at each other with clubs. Through a leadership training, I was given a
copy of “How to Win Friends and Influence People.” People say it is very good, but I never read it despite the endorsements. I just put it on a shelf. I probably never read it, because I view myself as an
amicable person who gets along with and appreciates all the interesting people I run into. That being
said, I am thinking maybe I should read it, because over the last year and a half, especially after being
elected to the WSBA BoG, I have become very talented at making enemies.
I don’t really like the word “enemy” because it sounds like a concept that that takes a lot of unnecessary time and attention. It sounds exhausting, especially if it involves plotting, and I kind of feel
like the word enemy requires you to be doing some active plotting or at least counter-plotting. Still,
any word, carries cultural weight with it. The Sapir–Whorf hypothesis is a theory in cognitive science
that holds that the structure of a language influences or determines thought and its limitations. The Majumdar Corollary to the Sapir-Whorf hypothesis (first time in print right here!) is that the historical
origin and survival of words and concepts translates into thought patterns and values that are persistent
in modern culture.
“Enemy” is traced furthest back to the Latin inimīcus, from in- (“not”) + amīcus (“friend”). Perhaps we should try filing brief not as friends to the court but Inimīcus to a particular party. Sometimes
when I am trying to “figure out” a word, I look in my Sanskrit dictionary. Most of the languages that
have contributed heavily to English are Indo-European in nature, and along with Avestan, Sanskrit
gives us one of the oldest glimpses into our Indo-European culture and its generative impulses. For example, in some of the oldest examples, the verb for to lead is the same as to travel and to conquer.
When I looked up enemy, however, I found too many synonyms to count. Well, perhaps I am being hyperbolic, but I got bored at the 50th noun alternative, and quickly found that categorizing types of enemies with unique words was a very important past time of our chariot driving nomadic ancestors. By
comparison, we have basically genericized hostility to those who aren’t actively looking out for our
best interests (which is what I assume friends do). The Latin version of “enemy” pushed out a Middle
English version of the modern word “fiend” from Proto-Germanic fijandz, which together with its Sanskrit cognate mean to hate or to revile. So while we have genericized enemies to just those who are not
our friends, we also made a word choice allowing our enemies to be not necessarily be people we hate.
(Continued on page 14)
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Perhaps this is unfortunate, because as I mentioned earlier, having enemies seems like such a bother.
Part of my problem is my naiveté. “Why would anyone want to be my enemy?!” First, as I
mentioned, it seems like a lot of effort. Second, “C’mon, we’re trying to have a society here, can’t we
all just get along?” In fact, most of my enemy-making comes from a lack of care, and most comes
from a lack of intention. My enemy-making has fallen into three broad categories I have identified:
1.) I’ve come to realize that my moderately relaxed A/B-type personality can really rub the minority of
both hardcore type-A and hardcore type-B people the wrong way: too blasé, casual and familiar for the
Type-As, and too pretentious, uptight and worried for Type-Bs. This is… okay. Not all personalities
have to get along, and it is not intentional on my part. And while I can try to be mindful, I’ve spent 39
years figuring out a course of conduct that generally achieves the aims I want and doesn’t piss people
off, so I don’t have any great inclination to spend my time worrying about how extreme personalities at
either end of the spectrum regard me.
2.) I’ve also identified a category which I will call “known unknowns”– we know there are things we
can’t know, that we will do, that will piss people off. For example, when I moved into my neighborhood I thought I would participate in some community building. My neighbors are very close and each
of them hosts a holiday party. I inquired, and no one was throwing a Cinco de Mayo party, and being
married to the only Mexicanesque human on the block we volunteered to do so. Big success, everyone
had a good time. Then I threw the same party the next year, and apparently I caused a neighborhood
civil war to break out, complete with embargos and factions. Unbeknownst to me, while no one did
throw a Cinco de Mayo party the year I moved in, it was the domain of a neighbor who was out of
town that year but had been throwing it for the last 20 years. So, while unintentional and uninformed
(though I did exercise due diligence), apparently a portion of my neighborhood felt I threw gasoline on
the bridge and flicked the match. Again, I have very little control of the situation here, but I can do my
best to extend the hand of peace, which is going quite well.

3.) Finally, the only quasi-intentional enemy-making activity I have engaged in, which I might label
‘Doug Shepherd-ing’, is speaking your mind. Speaking your honest opinion is really quite dangerous.
Especially when you are ‘speaking truth to power’ (as liberals might put it) or ‘fostering reform’ (as
conservatives might put it). While your friends or even polite acquaintances can hear your opinion and
disagree with a pleasant nod, when you start voicing your thoughts to institutions that disagree– they
all seem to follow a pattern of reactive hostility to perceived threat. Whether dealing with large corporations, small governments or the WSBA (quasi-public, quasi-corporate) I have been repeatedly
stunned by the level of threat that can be assigned to little ol’ me, or others that I might represent to
these bodies. To my point of view, this is the most needless of bothers, because why should Godzilla
care about the buzzing of a gnat? Yet, it seems it is in the nature of institutions to view things in the
stark dialogue of English or that of the immune system: “Friend or Enemy?” and lash out accordingly. When I say that the enemy-making is not intentional, I mean that my naiveté makes me think parties can have an honest dialogue without fear of hostility or retribution– but, when dealing with power
and when power chooses to categorize me as enemy, I think there is very little choice but to be intentional in opposition or to flee. And that’s again when I look to my Sanskrit: sometimes in order to
lead, one has to make war. And I think that applies to all of us as lawyers- we have an obligation as to
society to stand up to power, or be complicit in its abuses. You can’t flee if you are obligated to lead.
When power chooses to identify truth and dialogue as the enemy, well then you can very well be
sure that I am going to be explicitly intentional in my enemy-making.
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You are reading this aren’t you?

You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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Whatcom County Bar Association – January 2017 Monthly Meeting
2/1/2017

1. Call to Order – David Brown
2. Guests
*Katie Skipper – new member of LAW Advocates Board
3. Judicial Officers Present
4. Heather Shepherd
* Explanation of LLLT/LPO Admission Committee’s Recommendation that
LLLT’s/LPO’s be admitted to WCBA
*Motion to allow LLLT’s and LPO’s admission to the WCBA – Approved
Unanimously
5. Treasurer’s Report – January 2017
*Motion to Approve - Approved Unanimously
6. Motion to Approve Last Month’s Minutes – Approved Unanimously
7. LAW Advocates – Annual Meeting
*Agenda provided by LAW Advocates
8. Meeting Adjourned
12. Meeting Adjourned

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .docx, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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