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The President’s Column
By Matt Conner, WCBA President 2020

Gratitude for Justice Ruth Bader Ginsberg (RBG)

I have a daughter, Chloe, age six. She will grow up in a world that RBG help shape. Indeed, a
world that the legacy of RBG continues to change. I am forever grateful for RBG. I want my daughter to have everything and more. I want her to go to school wherever she chooses. Because of
RBG my daughter can attend the same schools as the guys thanks to United States v. Virginia
(1996). Thanks to RBG and women like her, my daughter does not have to defend herself for taking
a man’s seat. Nobody thinks that or says that anymore (at least not around me and heaven help
them if they did). I want her to be offered a great job in whatever field she pursues and I want her
to be paid the same as everyone else. I think the greatest lesson that my daughter can learn from
RBG is that it is OK if the majority doesn’t agree with you. Your voice is still heard. Indeed, a dissenting voice counts even more. RBG showed the power of voicing her dissent. She lived to see
some of her dissents become law as in the Ledbetter equal pay law that came from her dissent in
Ledbetter v. Goodyear Tire & Rubber Co. (2007). I have hope that RBG’s other dissents will also be
made into laws. I would be hard pressed to be prouder of my daughter if she worked as hard and
as long as RBG worked. She did the work she loved and she said, “Fight for the things you care
about.” I know that RBG’s impact lives on. If I tell my daughter that she can be whatever she sets
her mind to being then I know this statement is true based on the hard work of RBG.
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Classified Ads
Free to all WCBA members & firms in which all members
have paid their membership dues. $15 otherwise.
e-mail ad copy to:
rajeev@northwhatcomlaw.com
by the 15th of the preceding month

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Looking for a fun dance band for your next party, fundraiser or other event? Lemon Creek performs songs by great women rockers and popsters of the last 4 decades. From Fleetwood Mac to Amy
Winehouse—Sheryl Crow to Lady Gaga to Garbage—with some interesting and fun detours along the
way. From the irresistible dance grooves of Blondie and Kylie Minogue, to the drama and intensity
of Concrete Blonde and The Cranberries—you will get up and dance! Lemon Creek is Lesley Rostron, Jon Grover, Mike Rostron and Doug Hyldahl. Check us out at https://www.gigmasters.com/rockband/lemon-creek and https://www.facebook.com/pg/lemoncreekrock/about/

SPACE FOR LEASE. Looking for additional office space or a new location in Skagit County?
Space available in business center with ample parking and on main arterial road in Burlington, 5 min.
from I-5. Remodeled spaces of 1,100 ft 2 or 3000 ft 2 now available. New carpet, LED lighting, signage. Rates from 22 to 25 per ft/year, plus NNN. 720 -790 S. Burlington Blvd., Burlington WA
98233. For more information: 360.853.3287. Edward-Berger Properties, LLC.
Part-time Assistant Wanted. Part-time legal assistant needed for law office. Independent contractor
(not an employee). Duties include organizing files, on paper and on the computer, creating templates,
editing documents. Helping to close out 2020 and create new systems for 2021. Detail-oriented,
quick learner, and a pleasant person to be around. If interested, please send a text to Maureen Toomey
at 360-599-0697.
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Corona and Civil Legal Aid
The longer the COVID-19 pandemic continues …
… the more we need your support.
Op-Ed by Kirsten Barron and Rajeev D. Majumdar
Our Colleagues,
These are difficult and uncertain times, but also full of deep meaning, connection and opportunity.
The longer the COVID-19 pandemic continues, the more challenges we uncover regarding the
health and economic hardships facing our community.
It is clear the COVID-19 outbreak in Washington leaves countless people with new and unanticipated challenges – and those challenges include civil legal challenges: securing unemployment benefits, staying housed, guarding against abuse, and much more.
Governor Jay Inslee has rightly noted that civil legal aid is a crucial component of the state’s comprehensive approach to the crisis. Civil legal aid is provided by a network of legal providers for
those who cannot afford a lawyer, yet need the critical protections offered by our legal system. It is
founded and operated under the principal that our justice system is for everybody. Throughout
Washington, legal aid providers and volunteer attorneys have quickly adapted to provide remote client consultations, virtual clinics, and representation in telephonic emergency hearings.
This Country was founded on the rule of law. This means that when folks deal with the consequences of the COVID-19 pandemic, there are legal issues. Lawyers are on the front lines helping
folks navigate employment, the unemployment system, housing, domestic violence and healthcare.
These frontline programs need much more support in the face of overwhelming new needs. And
this support will become even more of a necessity as civil legal problems multiply in the fallout
from this crisis. In Whatcom County, Law Advocates is the volunteer lawyer program providing
many of these services and Northwest Justice Project’s office also provides services in this part of
the State. The two work closely to coordinate efforts to get legal protections to as many people as
possible.
An unprecedented number of workers need help identifying eligibility for unemployment and family leave benefits, as well as appealing wrongfully denied claims. Most have never before had to
navigate the public benefits system; and without legal assistance, far too many will not obtain their
rightful benefits to weather job losses, reduced hours, and illness.
Domestic violence advocates warn that at-risk partners and children can be cut off from support
(Continued on page 7)
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(Continued from page 6)

networks and isolated in abusive homes. With courts operating remotely, survivors need help securing protection orders. Civil legal aid attorneys are providing this urgent access to the justice system,
helping survivors and their families get the protection they need.
But the current crisis is generating a wave of needs that will overwhelm our legal aid system. Even
before the outbreak, just a quarter of low-income people in our state received the civil legal help
they needed. And now, with so many more Washingtonians in need, we must redouble our commitment to justice for all.
If our justice system does not include everyone, then it is a special privilege for some. This epidemic is painful and challenging, but we believe that this community has been and will continue to
step up to find meaning and connection and that we will work to repair and make right the weaknesses in our systems that leave people behind – in whatever regard – housing, employment,
healthcare. Civil legal aid is a critical piece of our response.
We can see the needs now, and we know what’s coming. Washington’s civil legal aid providers are
on the front lines, helping our state meet the crisis head-on. Increased support will ensure that they
can effectively help guide Washingtonians through our recovery as well. We have been a community of lawyers committed to legal aid and your donations mean more today than ever before. We
are hopeful we can continue to count on your generosity.
Please give at
https://
legalfoundation.org/givenow/.
Thank you,

Kirsten Barron
Barron Smith Daugert, PLLC

Rajeev D. Majumdar
Whatcom Law Group, P.S.
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Ignoring Internet Trolls Does Not Work.
By RB Tewksbury

September 2020—Originally Published in ABA Law Technology Today

Internet Trolls are emboldened by anonymity on social media platforms and lack of
consequence for bad behavior. Ignoring a troll’s malicious and antisocial behavior
can actually make this problem worse. Ignoring troll abuse often silences the victim
and makes the web a much less safe place to be.
Since 1994, I believed and perpetuated the conventional wisdom that claimed
the best way to respond to an Internet troll is not to respond at all. The pretzel logic of troll-avoidance is predicated on an incorrect assumption that if you
deprive trolls of attention (content) they’ll get bored and eventually go away.
In reality, this troll-avoidance tactic does not usually work. It often results in
destructive, defamatory content being left unanswered or challenged, and allowed to pollute social media platforms and the Web for who knows how long.

We have over two and a half decades of experience following the conventional
wisdom of surrendering the Internet and social media platforms to trolls. What
have we learned? Appeasing Internet trolls’ malevolent behavior rewards and
encourages the trolls to continue harassing and maligning their targets.
Our collective troll problem is getting worse and is not going away until social
media platforms clean house and stop optimizing for conflict and hate.

Anonymity Online Breeds Contempt And Rewards Bad Behaviors
With little oversight and even less restraint, social media platforms are incentivized and optimized for end-user engagement. No surprise they often look
the other way at harmful behaviors that, if reduced, would cut into advertising
revenue.
Media platforms are exploited by bad actors intent on spreading misinformation, disinformation, grievances and conspiracy theories. Facebook is the
worst offender for coddling trolls and facilitating global social engineering. Facebook’s primary business model is to foment hate in order to sell more advertising around the content its socially-manipulated users generate. If Facebook were a country, it would be considered openly hostile to world peace and
a threat to all nations.
(Continued on page 11)
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It is not possible to secure a network, app or web service without first confirming user identity. One positive change that could quickly transform Facebook and other social media platforms, making them far less toxic and dangerous, would be to implement processes similar to the anti-money laundering (AML) and know your customer (KYC) protocols used in banking.
The technology required to implement and operate a secure identity management system at scale already exists. The will, on Facebook’s part, to implement these measures does not. Facebook leadership has demonstrated time
and again they have no intention to fix this threat to society on their own. Facebook must be responsibly regulated. Now!
All media platforms can and must do a much better job protecting their customers, advertisers and the public from harm. As customers and advertisers
we should demand it.

How To Respond To Internet Trolls
If you are being stalked or harassed on Facebook, Twitter or on other social
media platforms or websites, there are specific steps you can take to protect
yourself, your reputation and your business. Resist! Don’t be a passive or silent victim. And most important, don’t get personal. Focus your attention and
responses on the troll’s statements and behaviors, not on the troll personally.
It’s a normal human reaction to want to defend yourself and to strike back
when you feel you’re being attacked. Resist the urge to get personal. You
won’t regret it.

Here are eight more steps for dealing with Internet trolls.

1. Let those close to you know what’s happening;
2. Document in detail all abusive behavior. Take screenshots of everything;
3. Create and maintain a troll (incident) diary, including a detailed timeline;
4. Contact authorities immediately when a troll’s post(s) contemplate or incite violence, physical harm or other illegal activity;
5. Notify website(s) or app(s) facilitating abuse and request all offending
content be removed immediately;
6. Send a cease and desist letter explaining what happens next if they persist;
7. Hire an attorney;
8. When all else fails, file a civil lawsuit and/or criminal complaint.

Hopefully you’ll never find yourself on the receiving end of a troll’s destructive
attention. If you are trolled, resist.
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Quick Look at Washington Supreme Courts Opinions
released in August 2020
By Michael Bersch
michael@michaelbersch.com

Department of Ecology Authority – Stream Water Flow Minimums
Ctr. For Envtl. Law & Policy v. Dep’t of Ecology., Wash. slip op No. 97684-8, August 02,
2020
The Center for Environmental Law and Policy and others (challengers) “brought suit against
[Washington Department of] Ecology … under the APA, challenging the validity of the summer
minimum instream flow rate and arguing that setting minimum flows at 850 cfs exceeded Ecology’s authority and was arbitrary and capricious. Challengers also argued that in adopting the rule,
Ecology had failed to fulfill its responsibilities under the public trust doctrine, ... .” (p. 8) The trial
court denied the petition. The Court of Appeals (Div. 2) reversed.
The Supreme Court granted review, reversed the Court of Appeals holding: “Ecology has authority under RCW 90.22.010 to set minimum instream flows for the rivers and streams in this
state…” (p. 19) However, while Ecology must meaningfully consider the stream values enumerated in RCW 90.54.0200(3)(a),* it need not attempt to preserve each value to the fullest extent possible. “Ecology has the authority to balance competing interests and values when setting instream
flow rates.” (p. 14).
*RCW 90.54.020(3)(a) reads: (3) The quality of the natural environment shall be protected
and, where possible, enhanced as follows: (a) Perennial rivers and streams of the state shall be retained with base flows necessary to provide for preservation of wildlife, fish, scenic, aesthetic and
other environmental values, and navigational values. Lakes and ponds shall be retained substantially in their natural condition. Withdrawals of water which would conflict therewith shall be authorized only in those situations where it is clear that overriding considerations of the public interest will be served.
Tax – Statutory Construction – Dormant Commerce Clause
Peacehealth St. Joseph Med. Ctr. v. Dep’t of Revenue, Wash. slip op No. 97557-4, August
06, 2020
“PeaceHealth applied for a refund from the Department of Revenue for the period of December
1, 2007, through December 31, 2008, seeking a deduction for all taxes paid on out-of-state Medicaid and CHIP [Children’s Health Insurance Programs] revenue. PeaceHealth relies on the second
clause of RCW 82.04.4311, which entitles qualifying hospitals to claim a B&O deduction on compensation received under “medical assistance, children’s health, or other program under chapter
74.09 RCW.” (p. 4) The Board of Tax Appeals ruled Peace Health was entitled to the deduction.
The superior court reversed the board’s decision. The Court of Appeals affirmed. Peace Health petitioned for review, arguing that hospitals are entitled to the tax refund under the plain meaning of
the statute, and alternatively, violation of the dormant Commerce Clause. The Supreme Court
granted review and held:
 That the proper reading of the contested clause “used the series-qualifier rule of statutory construction (in which a postpositive modifier normally applies to all nouns or verbs in a series
when there is a straightforward, parallel construction) in lieu of the last antecedent rule (in
which qualifying words or phrases modify only the immediately preceding words or
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phrases).” (p. 2) The contested clause in RCW 82.04.4311 establishes a deduction for the measure of tax amounts received as compensation for health care services covered under the federal
medicare program authorized under Title XVIII of the federal social security act; medical assistance, children's health, or other program under chapter 74.09 RCW; or for the state of
Washington basic health plan under chapter 70.47 RCW. (emphasis added) Thus “the contested
clause is understood to read “medical assistance [program under chapter 74.09 RCW], children’s health [program under chapter 74.09 RCW], or other program under chapter 74.09
RCW.” (p. 7) Thus, compensation hospitals receive from other states’ CHIP or Medicaid programs is excluded from the deduction.
The provision is not unconstitutional under the dormant Commerce Clause “because the deduction supports a quintessentially public function by helping to subsidize the government’s provision of essential health care services to Washington’s citizens by facilitating the expansion of
the government’s overall purchasing power for such services.” (p. 14)

Associational Standing
Wash. State Nurses Ass’n v. Cmty. Health Sys., Inc, Wash. slip op No. 97532-9, August
13, 2020
In April 2015, WSNA filed suit against Yakima Regional on behalf of 28 home health and hospice nurses seeking damages under the Washington Minimum Wage Act and the Industrial Welfare
Act for unpaid working hours, overtime hours, and missed meal periods. (p. 3-4). “WSNA is a
statewide labor organization and was the exclusive bargaining representative of Yakima Regional’s
home care and hospice nurses during the time period at issue.” (p. 2) A nine-day bench trial was
held in January 2018. The court found that WSNA had associational standing to bring its members’ claims and found damages totaling almost $3 million. Yakima appealed on the grounds that
WSNA lacked associational standing. The Court accepted certification from the Court of Appeals
(Div. 3) and held.
 WSNA did not have standing to bring the claims. An “association has standing to bring suit on
behalf of its members when “(1) the members of the organization would otherwise have standing to sue in their own right; (2) the interests that the organization seeks to protect are germane
to its purpose; and (3) neither claim asserted nor relief requested requires the participation of
the organization’s individual members.” (p. 6, citations omitted) In this case, the third prong of
the association standing test was not satisfied. The Court noted there was “no agreement between the parties on damages, and the rate of unpaid overtime and missed meal breaks could be
decided by a finder of fact only after hearing from individual nurses at trial and then applying
an extrapolation based on disputed expert testimony. … WSNA presented a chart to calculate
damages, but to make use of the chart, the trial court had to make factual findings after trial
about the percentage of missed meal periods and the percentage of hours worked without
pay.” (p. 12-13)
(MB Personal Comment: This case’s split decision received considerable publicity that the
nurses’ award was denied on a technicality. I think the majority opinion is correct. As noted by the
Court, federal courts do not allow association standing. Washington law is less restrictive, allowing association standing under certain conditions, one condition being non-individualized injury. ,
“[W]hen the injury suffered is peculiar to the individual member concerned, and both the fact and
extent of injury would require individualized proof,” then association standing is improper. (p. 8-9)
(Continued on page 14)
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This condition makes sense; otherwise, for example, an association bringing a claim would put
forth its most egregiously injured members as representative of the damages suffered by its members. A court would have great difficulty determining if such representative members were, in fact,
representative.)
Defense under RCW 5.40.060 – Landlord-Tenant – Implied Warranty of Habitability
Gerlach v. The Cove Apartments, LLC, et al., slip op No. 97325-3, August 27, 2020
Kimberly Gerlach (Gerlach) suffered severe head injuries after falling from her boyfriend’s second-story apartment’s balcony. She claimed that the decayed balcony railing, found near her on the
ground, gave way while leaning on it. Cove Apartments (Cove) argued that Gerlach likely fell
while trying to climb over the railing to access the apartment. The principal issue was whether
Gerlach’s blood alcohol content (BAC), 0.219 measured at the hospital approximately one hour after her fall, and associated expert testimony were admissible as part of Cove’s complete defense
under RCW 5.40.060 which states:
[I]t is a complete defense to an action for damages for personal injury that the person injured . .
. was (a) under the influence of intoxicating liquor or any drug at the time of the occurrence causing the injury . . . and, (b) that such condition was a proximate cause of the injury . . . and, (c) the
trier of fact finds such person to have been more than fifty percent at fault.
Gerlach admitted to intoxication. The trial court excluded the BAC and related testimony under
Evidentiary Rule 403, agreeing with Gerlach that its unfair prejudice substantially outweighed the
evidence’s probative value. The jury then found Cove bore 93% of the fault for Gerlach’s injuries.
Cove appealed. Relying mainly on Peralta v. State, 187 Wn.2d 888, 389 P.3d 596 (2017), the Court
of Appeals reversed, holding the trial court abused its discretion in excluding the BAC and expert
testimony, and preventing Cove from adequately presenting its defense. Gerlach appealed. The Supreme Court reversed.
The Court stated that the Court of Appeals misread Peralta.
 Peralta “does not support allowing additional evidence of the plaintiff’s intoxication beyond her
admission; instead, that decision turned on whether the trial court appropriately instructed the
jury that she was bound by that admission.” (p. 14)
 “[T]he BAC results are not relevant to questions of causation and fault because these questions
turn on evidence of a plaintiff’s behavior, not intoxication status.” (p. 15)
 Noting Cove’s lack of evidence to prove causation and fault, the Court emphasized that the party asserting the affirmative defense bears the burden producing sufficient evidence to prove its
defense.
The Court went on to affirm the Court of Appeals opinion regarding the Residential Landlord
Tenant Act. The Court stated the act does not support a cause of action for personal injury of a
guest of a tenant but held that the common law does. The Court opined that Washington law supports recognizing a cause of action for tenants and their guests for violation of the implied warranty
of habitability (Restatement (Second) of Property: Landlord and Tenant (Am. Law Inst. 1977) §
17.6 subsection (1)).
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Ramblings of a
Small Time Country
Lawyer
~By Rajeev!

Storia Cucina
(“Kitchen Story”)

Subtitle: Food Review: Love it!

Storia Cucina—109 Grand Ave, Bellingham, WA
Now that I am done having my life consumed by the WSBA Presidency, I can get back to the
things I love in life, like the Whatcom County Bar, practicing law, and eating great food! Unfortunately, I find that Coronavirus has put a damper on all of those things. So it was not with heightened expectations that for the first time since the outbreak began, I decided to go out to dinner. My
four year old daughter Savitri was hungry, my 7 month pregnant wife Sara was tired and hungry,
and I was tired, hungry, and cranky. So, we pulled the trigger on trying to do something that would
cheer us up. I love Italian food, and despite the Coronavirus a new sit down authentic cuisine venue has opened up in Bellingham, and a new venue is opening up in Blaine. While no one likes going to the tumultuous, congested, rat-race of the big city of Bellingham, Storia Cucina has opened
up first and I have heard rave things from others about it, so it was our destination.
First, I will spoil the ending of this review: STORIA CUCINA IS AMAZING AND A
HUGE BOON TO BELLINGHAM’S FOOD CULTURE. There, that being done, you can either
just run there now and ascend to culinary heaven, or read on. For the impressive pedigrees of the
chefs cum business partners opening this venue and their philosophies, I will refer you to their website: https://www.storiacucina.com/ I just focus on results and my own experience.
I dined outside on a brisk night, as Storia Cucina seems to be a beneficiary of expanded restaurant street usage (see picture above). I am not sure what they are going to do as it gets colder,
but they will defiantly need some outdoor propane heaters, as we already had to be relatively bundled up at the start of October. The restaurant greets you like a twinkling oasis, and as you step in
the bar and décor impresses:

(Continued on page 16)
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But who cares about all of that– the food is awesome. Behold the Buccatini Cacio e Pepe:

Cacio e Pepe is a very simple dish—one of the four modern “Roman” pasta dishes along
with: Amatriciana, Carbonara, and Grici. It’s also my favorite, and easy to screw up despite its
scarcity of ingredients. I have had in in cities all over America, in Mexico, seaside in the Maldives… and many times trying to replicate it at home. But, this was the best version I ever had.
Also, interestingly, they used buccatini pasta, which is a modern pasta that can’t be hand rolled because it features a hole down the length of the pasta strand. It is my favorite pasta. This buccatini
was made in house (which is not something I thought people did because of its complicated production), and was thicker than I was used to, to my approving attention. It pairs nicely with the
hand made pork/beef meatballs, though the pasta is a meal itself for someone like me.
When I am at an Italian Restaurant, I never order pizza– I can get pizza elsewhere, we have
an abundance of pizza options here, of all styles and varieties. But, as I mentioned above, my wife
is 7 months pregnant, and decided she was having the offered seasonal fennel sausage and garlic
pizza– and it was in facy fantastice, though I am not sure I agree that it was “the best pizza I ever
tasted.”

OCT, 2020

P A GE 1 7

W H AT C OM C OU N T Y B AR J OU R N A L

And while savory is done right here (GET THE PICKLED BEETS… I say this as someone who generally does not
eat things like pickled beets), they do sweet well also! The
three of us split a generous helping of the Panna Cotta Gelato
with Olive Oil and Sea Salt– see picture at side for gratification measure:
They also specialize in cocktails– I didn’t do a full sampling. I did have their house cocktail Bisco Fresco, and it was
excellent and generous. In fact, generous, is what I would
characterize this entire dining experience as– the wait staff, the
portions, the quality of the food, the speed at which it came– it
all exceeded expectations.
Absolutely, and without reservation, I welcome Storia
Cucina into contender status for my favorite Bellingham Restaurant– keep it up!

(Click Ad)
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Butler Beschen Law, PLLC
Is pleased to announce that Stephen Jackson has
joined the firm as an associate attorney.
Stephen comes to the firm with years of experience handling serious felonies at the Whatcom
County Public Defenders Office, clerking in US
District Court, and for the Federal Public Defenders Office in Nevada. Before his legal career, Stephen worked in journalism as a reporter
during which time he won an Emmy for his
work.
Jackson’s practice includes
defense of individuals accused of criminal conduct,
appellate work, employment
actions, wrongful discrimination, civil rights, and vacating criminal convictions.

You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you

get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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Court Reporting & Real-time Specialists
Court Approved Audio Transcription
We Offer Premier
Certified Court Reporters
Video Conference
Transcriptionist
Conference Rooms
Videographer Services
Transcription of Audio/Video Files, from all formats
Easy Online Scheduling
We look forward to meeting all your Court Reporting
and Transcription needs.
360-671-6298
info@corpolongoandassociates.com
or visit us at
Corpolongo.net

Serving Western Washington Since 1985
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Yes, we publish in color!
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .docx, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@whatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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