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Disclaimer: 

The information & various 
articles contained within this 
publication have not been 
checked for accuracy. All opin-
ions expressed are those of the 
authors and do not necessarily 
reflect the opinions of the Bar 
Association, the Newsletter, or 
the agents thereof. The monthly Bar Lunch and Meeting will be at noon, Wednesday, De-

cember 6, 2006, at Northwood Hall.  Guest speaker will be Washington 
State Bar Association President Ellen Conedera Dial.  The lunch will be 
followed by a CLE on criminal law and evidence. 

 BAR LUNCH 

www.whatcombar.org 

Among the many reasons to attend the fi-
nal monthly meeting of the year on December 6 
are these: the featured speaker will be the new 
president of the state bar, we will elect the new 
officers for the local bar, and the meeting will 
be followed by a star-studded CLE on criminal 
law and evidence. 

Washington State Bar Association Presi-
dent Ellen Conedera Dial will address major 
issues facing WSBA, including the organiza-
tion�s new offices, the roll-out of the new Rules 
of Professional Conduct, the search for an ex-
ecutive director, the ongoing public education 
project regarding protection of judicial inde-
pendence and Dial�s goal to raise the visibility 
of volunteer work being done by bar members. 

Dial is prior chair of the WSBA Ethics 
Committee.  She is a partner with Perkins Coie 
in Seattle, focusing her practice on real estate 
development and financing.  Dial is a frequent 
speaker about trends in property law and related 
title and environmental matters.  She regularly 
makes the lists of top lawyers in Washington.  

Preceding the meeting at 10:30 a.m., the 
Whatcom County Women Lawyers will host a 
reception for Dial at Langabeer & Tull, 709 
Dupont Street.  Details appear in the WCWL 

column of the news-
letter. 
Also on the agenda 
will be the election of 
v i c e - p r e s i d e n t /
president-elect, sec-
retary and treasurer, 
who will serve along 
with 2007 President 
Tom Fryer.  Follow-
ing the meeting will 

be the annual CLE on 
criminal law and evi-

dence.  In addition to an overview of recent 
cases by attorney/author Karl Tegland, the CLE 
will feature what promises to be a spirited dis-
cussion of drug enforcement policy.  Besides 
previously announced speakers Roger Good-
man (King County Bar Association Drug Pol-
icy Project) and Whatcom County Prosecutor 
Dave McEachran, Sheriff Bill Elfo and retired 
Superior Court Judge Dave Nichols have joined 
the roster of presenters. 

Ellen Conedera Dial 

Last meeting of  year should 
leave lasting impression 
� State Bar President to Speak 
� Election of  WCBA Officers 
� Intriguing CLE to follow 

• Newsletter archive 
• Announcements 
• Upcoming local & regional CLE�s 
• Useful links 

Check out the WCBA website 

www.whatcombar.org 
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The President  Speaks 
By Jeffrey A. Lustick, Esq. 

Thanks to all for a successful 2006 

It�s at this time of the year, when the cold temperature 
and rains (or snow!) come, when the leaves change color, and 
total darkness begins and ends our workdays, that I begin to 
take stock of the past 12 months.   

For me, the past year as Bar Association President has 
been the highlight of my service in the WCBA.  It was my 4th 
year in a row as an officer and I am proud of what we have 
accomplished as an association.  But as with every Bar Asso-
ciation President who preceded me, nothing could have been 
accomplished without the strong and kind support of our offi-
cers and members.   

To begin with, I am very proud of our continued strong 
support of LAW Advocates. Your membership dues made 
possible a series of grants totaling over $10,000.00. Many of 
our lawyers served on the Board of Directors of LAW Advo-
cates; many more gave their time in pro bono representation 
cases and community outreach programs; and others helped to 
raise money that will serve to help LAW Advocates remain 
operating for years to come.  I was also grateful and thankful 
for the leadership of LAW Advocates Director Mary Swenson 
and Board Chair Kirsten Barron, who motivated and inspired 
me.  

The WCBA also continued its financial and in-kind sup-
port of the YMCA Mock Court Teams and Annual Competi-
tion and the Whatcom County Teen Court Programs.   Each of 
these programs benefited greatly from grants that paid for 

travel and expenses of Mock Court teams.  Our membership 
put in many hours coaching and mentoring participants.   

Although we somehow did not reach this year�s member-
ship goal, the Association�s books are balanced and we even 
have money which will carry on into next year.  

One of the more interesting projects we completed this 
year was obtaining pass badges at the Whatcom County Court-
house.  Past President Steve Hager and Immediate Past Presi-
dent Elizabeth Li spearheaded the effort.  Initially the county 
was reluctant, but with a little help on the inside by County 
Councilman and WCBA Member Seth Fleetwood, we were 
able to reach a compromise that yielded a workable solution.   

Another important highlight was this Newsletter.  The 
credit goes to Editor-in-Chief Mike Heatherly whose hard 
work and skilled authorship resulted in thousands of dollars of 
advertising income for the WCBA.  His work product brought 
a lively, upbeat touch to our Newsletter which (hint, hint) I 
hope will continue for years to come.   

I also want to thank my fellow officers, Secretary Domi-
nique Zervas, Treasurer Jennifer Willner, and Vice-President 
Tom Fryer.  You were each great officers who willingly gave 
of your valuable time and leadership.   

And so, as this year winds up, I must say that I am proud 
to have been given the opportunity to serve as the WCBA 
President.  I�m sure I�ll see you all next year, but as I depart, I 
want to say to everyone, �Thank you very much.�  

The WCBA Past Presidents� Committee has nominated the following to serve as WCBA officers for 2007: 
 Vice-President / President-Elect:   Steven J. Chance  
 Secretary: Jennifer R. Willner  
 Treasurer: Peter R. Dworkin 
Thomas Fryer served in 2006 as Vice-President / President-Elect.  Under the Association�s By-Laws, he will 

serve as the WCBA President in 2007.   
The slate of nominees will be presented to the WCBA membership at the December 6, 2006, monthly meeting.  

Each year, the WCBA Past Presidents� Committee nominates what it feels are well-qualified members to serve in 
officer positions on the WCBA Board.  The nominations are advisory only. 

At the December meeting, Any WCBA member may nominate himself, herself or any another member to serve 
on the board.  Elections will be conducted once all nominations are concluded. 

2007 advisory nominations: 
Past presidents announce recommendations for WCBA seats 
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Dear Whatcom County Bar Members: 
 
I am writing on behalf of the Law Day Committee.  As you know, Law Day has generally been recognized by 
the Bar on May 1st of each year.  Along with it, Law Advocates has presented the Liberty Bell Award at a Law 
Day Luncheon. 
 
As a Committee we have discussed potential options for Law Day and have concluded that the Law Day con-
cept is an excellent opportunity for the Bar to give back to the community on a year-round basis.  One impor-
tant area that we as attorneys can serve is in the local High Schools as a resource to students and teachers. 
  
To that end, we would like to reshape the Law Day program into one in which teachers can seek class room 
instruction from attorneys on a limited basis.  Willing attorneys will then be matched with classes that meet 
their interests or practice areas.  We envision this service being available year-round to teachers.  Law Advo-
cates will continue to present the Liberty Bell Award and hold a Law Day luncheon. 
 
To accomplish this we will make the following two motions at the December 6, 2006 Bar Meeting: 
  
 1) We will ask that the Bar approves our proposed change to the Law Day focus. 

2) We will ask that the Bar allow us to cite support from the Bar, as a Bar activity,       
   during our effort to recruit attorneys for the program. 

 
I appreciate your time in considering our request.  If you have any questions, please feel free to contact me. 
 
Matt Daheim 
 
676-2191 
mattd@atg.wa.gov 
103 E. Holly St., Suite 301, Bellingham, WA 98225 

 The highly anticipated annual Whistler Ski Trip is set for December 
15, 2006.  A chartered bus will leave the parking lot of the Sunset Cost Cut-
ter at 5:30 a.m. and return at 11 p.m. 
 The cost is $30 per person.  Payment must be made in check or cash 
to Doug Shepherd, who can be contacted at 733-3773, dougshep-
herd@saclawfirm.com.  The first 45 people to pay will get a place on the 
bus. 
 Participants must bring a passport to show at the border. 

Annual Whistler snow trip December 15 

Support new year-round legal program for classrooms 



THE WHATCOM COUNTY BAR ASSOCIATION NEWSLETTER PAGE 4 DECEMBER 2006 

Whatcom County Law Librarian 
Virginia Tucker reports that certain 
�reserve� (AKA non-circulating) 
books have indeed �circulated� out 
of the library.  The books have es-
caped during hours when the library 

is closed to the public.  Ms. Tucker does everything short of 
frisking the citizenry who use the library during regular 
hours, so the great likelihood is that the disappearing-book 
phenomenon is occurring after hours.  That is when the li-
brary is frequented by attorneys with the security code.  On 
behalf of Ms. Tucker, the Newsletter hereby encourages all 
attorneys to observe good faith in leaving these community 
resources in their rightful place at the library. 

 Along the same lines, a volume of WA Practice was 
recently returned to the library by an attorney (name with-
held) via a 4th Corner courier after more than a year.  Not sur-
prisingly, the volume already had been replaced, at a cost of 
more than $130.  

 The good news is that Ms. Tucker is more than happy to 
e-mail you what you need, whether it be cases, AmJur con-
tent or even WA Practice sections. You will receive what you 
need as a Word document instead of a far less useful photo-
copy.   Phone 676-6556 or email vtucker@co.whatcom.wa.us 
with any requests.  

 For the library's links go to: 
http://www.whatcombar.org/researchlinks.html 

From the Newsletter police blotter: 

Books break out of  county law library�may have had accomplices 

       WCWL is back in the Newsletter, we�re rockin� and we�re hoping you�ve got 
your seatbelts fastened tight � this is going to be one hot year. 
For starters, there�s a new board; some old faces (hey, Buster, not that old!) and some 
new ones.  Dominique (me - old) is President; Mary Dickinson is Vice President 
(thank you, Mary, for your generous and constant service to WCWL); Kenni Merritt is 

Treasurer (already getting us in line); Ann Vetter-Hansen is Secretary; and Marie Gallagher is Chapter Representative. 
As if that weren�t quite enough of a change, the new board has gotten the year off to a ripping start with brand new offer-

ings.  The line-up includes a pre-WCBA-December-meeting reception for State Bar President Ellen Conedera Dial; lunch-time 
speakers; maybe a couple of noon-time CLE�s (Judge Grant has generously and graciously offered his courtroom - watch 
those crumbs!); a support network for solo and small practices; a focus on mentorship and increased WCWL membership; and 
Committees comprising enthusiastic members who are going to whip all these fabulous ideas into realities. 

In addition to all the new stuff, we will continue with our annual events.  Those include the YWCA Back-to-Work Bou-
tique clothing collection and the Habitat for Humanity build in spring, the Human Race in summer, and a Round Table event 
in autumn. 

And, of course, we hope to have an occasional cocktail (or Diet Coke).   
As for the immediate future, we invite all of you to join us for the open-house-reception for Ellen Conedera Dial.  The 

details are as follows: 
Where:   Langabeer & Tull, at 709 Dupont Street 
When:   December 6, anytime from 10:30 a.m. �til just before noon 
Yum:   Coffee from the Black Drop, and cookies by Jordan  
Then what?:  Go to the WCBA lunch  

While Ms. Conedera Dial will be speaking at the WCBA lunch that follows, this reception is an excellent opportunity for 
some personal conversation with this gracious, articulate and inspiring woman.  Ms. Conedera Dial is presently a partner at 
Perkins Coie.  She graduated magna cum laude with a degree in English from Cornell University and obtained her law degree 
from Cornell Law School, where she graduated magna cum laude, and was admitted to the Order of the Coif.  She then served 
as law clerk to Washington State Supreme Court Justice Charles Horowitz from 1977 to 1979.  For the rest, you�ll just have to 
come and ask.  In any event, we hope to see you at the reception and then at the bar luncheon. 

And speaking of inspiring women, for those of you who missed the Washington Women Lawyers annual awards cere-
mony and dinner, Judge Mary Kay Becker accepted the Passing the Torch Award for mentorship after a beautiful introduction 
by Mary Swenson.  As usual, Judge Becker spoke with intelligence and wit � and reminded us all of a time in Bellingham 
when there were so few women lawyers, the judges just called them all (all two or three of them) Debbie.    

On that note . . . here�s Not-Debbie, signing off . . . . 

New officers, programs will get 
2007 off  to rollicking start 
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       MH: Obviously, you 
are about to begin a gru-
eling month.  Does it get 
any easier with experi-
ence? 
SC: Ho, Ho, Ho!  We do 
have a lot of experience, 
but the sheer volume of 
available consumer prod-
ucts and the ever-
increasing world popula-
tion make it more chal-
lenging every year. 
        MH: I suppose your 

operations have evolved a lot over the years. 
SC: Oh, my, yes.  Several years ago we realized our 

North Pole manufacturing facility couldn�t possibly keep 
up with demand.  So now we outsource most of the 
manufacturing.  The kids mostly want the commercially 
made stuff they see on TV anyway.  So, rather than fight 
the trend we decided to focus on what we do best, which 
is select the right products and deliver them in our dis-
tinctive style.  In other words, we let Apple make the 
iPod�s and ship them to us.  Then we take care of distri-
bution. 

MH: Has the whole gift list process become un-
wieldy, what with e-mail and text-messaging and all? 

SC:  You�d better believe it, young fella.  We have a 
whole building full of communications equipment and a 
Cray supercomputer to keep our databases up to date.  
Remember, we have to keep naughty-and-nice data, as 
well as gift lists, on seven billion people. 

MH: How do you keep track of all the gifts while 
you�re in the sleigh? 

SC: We hired the consultants who set up the system 

for FedEx a few years ago.  In the sleigh I have a wireless 
portal that connects directly to the North Pole servers.  
So, I have real-time access to all the gift data, including 
recipient location, SKU, inventory and a tracking number. 

MH: How about navigation?  Do you still rely on 
Rudolph�s red nose? 

SC: Rudolph still flies up front.  But we use GPS and 
Google maps, now.  Of course, we have to observe a lot 
more airspace rules than we used to, especially in the U.S.  
If we took a ground-to-air missile in the gut it would ruin 
a lot of peoples� holidays, including mine. Ho! Ho! Ho! 

MH: As you know, most of our readers are attor-
neys.  Have you found it necessary to alter any of your 
operations because of changes in the law? 

SC: Oh, yes.  We have in-house counsel who keep 

track of all applicable laws worldwide and keep us in 
compliance.  For example, we had a little issue come up 
with the international union for what we used to call the 
elves.  I won�t go into all the details, but we now refer to 

(Continued on page 6) 

[Note: In late November I had the once-in-a-lifetime opportunity to interview one of the holiday season�s most beloved 
personalities, Santa Claus.  Claus was in Vancouver, B.C., to film a holiday TV special and I happened to be staying at the 
same hotel while on a gift-shopping excursion.  I had gone down to the hotel café for breakfast when I recognized Claus in 
the next booth.  Surprisingly, he was not dressed in the customary red coat, boots and pants.  Instead he sported a pair of 
designer jeans and a fleece-trimmed leather jacket over a beige marino wool turtleneck.   He was taller and slimmer in per-
son than in the standard media depictions of him.  He looked fit and healthy, especially considering that he recently turned 
1,700 years old.  Nevertheless, the round face and copious white beard made him unmistakable.  He enjoyed a crumpet, 
strawberry jam and a double mocha will we talked. � Mike Heatherly, Newsletter Editor] 

Newsletter Holiday exclusive! 

An interview with 

Santa Claus 

Claus�looking chipper for 
1,700 years old. 

PETA withdrew complaint over reindeer abuse after visiting 
North Pole facility.  Claus agreed to ongoing voluntary Humane 
Society supervision. 
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them as �vertically compact gift-processing profession-
als� and we don�t make them work overtime. 

MH: I imagine the total weight of the gifts must 
increase every year.  How do the reindeer hold up? 

SC: As a matter of fact, that got us into a contro-
versy, too.  PETA filed a petition alleging we were abus-
ing the reindeer and suggesting we switch to biodiesel 
sleigh engines.  So we invited PETA up to the North Pole 
to see our reindeer facility first hand.  We convinced them 
we don�t abuse the reindeer at all.  In fact, 364 days a 
year they have the easiest life you could imagine, hanging 
out in our state-of-the-art indoor grazing facility.  By the 
time we get to Christmas Eve, they�re glad to get a 
chance for some real exercise.  At PETA�s urging, we 
bring a Humane Society inspector along in the sleigh, just 
to reassure everyone. 

MH: Has the cost of maintaining the sleigh risen 
over the years? 

SC:  Actually, the main expense is insurance.  I have-

n�t had a wreck since the Middle Ages, but the premiums 
cost me an arm and a leg.  Apparently, someone thinks 
flying a sleigh around the world in the middle of the 
night, landing on people�s roofs with a team of reindeer 
and sneaking into the houses poses some sort of risk.  Ho! 
Ho! Ho! 

MH: It must take a lot of money to run your op-
eration every year.  How is that financed? 

SC: Well, we�re a non-profit organization.  We rely 
mainly on donations.  Fortunately, we have some ex-
tremely generous regular contributors.  I can�t reveal any 
names, but let�s just say we�re providing some nice tax 
deductions for several members of the Forbes list of the 
world�s wealthiest people.  The only drawback is that to 
keep our non-profit status we have to limit the amount of 

free cookies and milk we accept. 
MH: Can we expect to see any major changes in 

your operations in the coming years? 
SC:  Well, I�m over 1,700 years old and, to tell you 

the truth, I�m getting a little tired of the North Pole 
weather.  Our legal counsel are in early negotiations to 
move our processing operations and administrative of-
fices to Dubai.  They�re offering some unbelievable fi-
nancial incentives, and they�re ready to build us a high-
tech facility that you wouldn�t believe.  We�d have a 
whole new lightning-fast communications center and a 
climate-controlled reindeer habitat with a gym and on-site 
veterinary nutritionist.  Don�t get me wrong, I love the 
North Pole.  But the convenience factor and year-round 
fair weather in Dubai are something we have to seriously 
consider.  Of course, the gift consumers wouldn�t notice 
any difference in our operations.  I�m giving you a scoop, 
here, sonny.  I hope you appreciate it.  Give my best to 
the Whatcom County Bar Association.  As I recall, most 
of them are in pretty good standing on the naughty/nice 
list.  So, the holidays should be good to them this year.   
Merry Christmas to all, and to all a good night! 

(Continued from page 5) 

Who are you 
calling an elf? 

 
Union contract requires 
Claus� helpers to be referred 
to as �vertically compact 
gift-processing profession-
als� 

 

For an upgrade in infrastructure and weather, Claus is consider-
ing relocating North Pole operations to Dubai. 

Rudolph�s red nose now purely decorative 
 
GPS and Google Maps provide navigation for sleigh on 
Christmas Eve. 



A C R O S S   T H E   L I N E 
IMMIGRATION AND CROSS BORDER UPDATE FROM CHANG & BOOS      

By Scott Railton, 1305�11th St, # 301, Bellingham, WA 98225, E-Mail:  srailton@americanlaw.com 
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The U.S. Department of State recently proposed the de-
velopment of a passport card for use at land and sea ports of 
entry between the U.S. and Canada, Mexico, the Caribbean, 
and Bermuda.  The �PASS card� is intended to be a lower-cost 
alternative to passports that still meets the heightened identifi-
cation standards set out in recent legislation for incoming trav-
elers.  The anticipated cost of the wallet-sized card is $20 for 
adults, $10 for children under 16, and a $25 security back-
ground check fee.  By contrast, the cost of obtaining passports 
for a family of five is nearly $500.  The proposal, which was 
prepared in consultation with the Department of Homeland 
Security, is available at Fed. Reg. Vol. 71, No. 200 at 60928 
(10/17/2006). 

The card is being developed in an effort to comply with 
the Western Hemisphere Travel Initiative (WHTI).  As the law 
stands, all U.S. citizens will need a passport, the new card, or 
some other approved document by June 2009 to enter the 
country from Canada or Mexico.  Under WHTI, birth certifi-
cates will no longer suffice for a day trip to Canada.  WHTI 
also requires Canadian and Mexican citizens to have travel 
documents meeting minimum standards. Congress recently 
delayed the passport requirement from the original deadline of 
early 2008, providing some much-needed temporary relief to 
border communities. Business groups and border communities 
lobbied heavily for the delay, as the proposal was already af-
fecting reservations in the hotel and travel industries.   

The proposed passport card will use radio-frequency 
identification technology, which, if functional, will allow U.S. 
Customs and Border Protection officers to identify passengers 
in a car driving across the border without them having to get 
out of the car.   

Critics say that there is no replacement for individual in-
spections and that the heavy reliance on such technologies 
could very well detract from national security.  Privacy advo-
cates have raised concerns that the cards could lead to identity 
theft, but the State Department says the cards will come with 
protective sleeves to keep them from being read by would-be 
thieves. 

"The proposal clearly reflects concerns in facilitating le-
gitimate travel for people who live in border communities," 
said Deborah Meyers, a senior policy analyst at the non-
partisan Migration Policy Institute, who has studied post-9/11 
border technology. "This is a good example of the government 
being very responsive to community concerns." 

Governor Gregoire has asked the U.S. government to test 
hand-held wireless scanners at the Peace Arch.  Under her pro-
posal, the scanners would scan a bar code on the back of 

driver�s licenses.  This type of system is already being used at 
some military bases.  Washington is also working on creating 
an enhanced drivers license that can be used as proof of citi-
zenship and residency.   

Immigration and the Election.  Exit polling showed that 
Iraq was the critical issue of November�s election, and na-
tional results showed that many candidates that took an ex-
treme hard-line position on immigration lost and/or were 
ousted from office.  These results confirm that immigration is 
a dangerous area for politicians to try to make capital on as a 
wedge issue.   

Experts seem to think that if a comprehensive reform 
package is to be passed, it will need to happen in the coming 
year.  This will be difficult, however, because the immigration 
issue doesn�t always track with traditional party lines, as some 
of the incoming Democrats favor enforcement-first over a 
complete reform package, and two Republican senators who 
supported comprehensive immigration reform lost their seats.  
Therefore, the debate on immigration will likely continue.  
Sen. John McCain may feel pressure to get a package passed, 
as he is a co-sponsor of the comprehensive reform package 
that received the most consideration, and he is likely to run for 
President in 2008.  

What does this mean locally?  The change in power is 
more likely to help than hurt our border communities and busi-
nesses, as all of our delegation is Democrat, which means they 
will each have increased power in committee matters. In par-
ticular, Senator Murray�s influence is likely to sizably in-
crease, to the benefit of our communities, as one of the more 
senior Democrats in the Senate. Sen. Murray has already had 
some recent successes with border matters, such as helping 
establish the Border Policy Institute at WWU and obtaining 
the delay in the implementation of the World Hemisphere 
Travel Initiative. 

Canadian Border Guards to Be Armed.  Stephen 
Harper, Prime Minister of Canada, announced recently that the 
Canadian Border Services Agency (CBSA) at land and sea 
ports of entry will be provided with side-arms beginning in 
September 2007.  The agency also intends to hire 400 officers 
to eliminate �work-alone� situation at remote ports of entry.  
CBSA currently has 138 work-alone posts and 95 of those are 
at land ports.  As has been widely reported, Canadian officers 
have on occasion abandoned their posts in recent months due 
to reports of dangerous fugitives headed towards Canada.  
When this has happened, traffic going north has slowed to an 
hours-long crawl. 

Passport card proposed for cross-border travel 
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By Michael B. Saunders 
In Burlington N. and Santa Fe Ry. Co. v. White, __ U.S. 

___, 126 S.Ct. 2405, 165 L.Ed.2d 345 (2006) (�Burlington�), 
the United States Supreme Court modified the standards of 
proof regarding retaliation under Title VII.  In all likelihood, 
the Burlington standard will soon apply to all retaliation 
claims brought under federal or state laws where a court or 
administrative agency looks to Title VII jurisprudence for 
guidance. 

FACTS 

Plaintiff Sheila White operated a forklift at Burlington 
Northern�s Tennessee Yard where she was the only woman in 
her department.  Burlington, 126 S.Ct. at 2406.  After com-
plaining of sexual harassment, the company disciplined her 
immediate supervisor and reassigned Ms. White from forklift 
duty to standard track laborer tasks.  Id. She filed a complaint 
with the Equal Employment Opportunity Commission 
(EEOC), claiming the reassignment was unlawful retaliation 
for her complaint. Id. Burlington suspended White without 
pay, reinstated her, and awarded her back pay for her 37-day 
suspension.  Id.  Ms. White filed a second EEOC charge for 
the suspension.  Id.   

 
Ms. White filed a federal action against Burlington, 

claiming her change in job responsibilities and 37-day suspen-
sion constituted unlawful retaliation under Title VII.  Id.  A 
jury found in her favor, but the Sixth Circuit Court of Appeals 
reversed, holding that the plaintiff had failed to establish an 
�adverse employment action,� defined as a �materially adverse 
change in the terms and conditions� of employment.  Id.  The 
United States Supreme Court accepted review.  In a ruling 
with one concurrence and no dissent, the Court held: (1) Title 
VII does not restrict retaliatory acts to those that are related to 
employment or occur at the workplace; (2) actionable retalia-
tion extends beyond specific employment acts and includes 
employer actions that a reasonable employee would find mate-
rially adverse; and (3) under the circumstances of the case at 
hand, a jury could reasonably conclude that reassignment from 
forklift duty to standard track laborer and indefinite suspen-
sion without pay would have been materially adverse to a rea-
sonable employee and act as a deterrent to the filing of a dis-
crimination complaint.   

LEGAL ANALYSIS 

The Burlington decision significantly modifies a primary 
element of a Title VII retaliation claim in favor of plaintiff 
employees and with the following ramifications for employ-
ers:  

1.  An �adverse employment action� no longer con-
stitutes an element of a prima facie case of retalia-

tion under Title VII.  Burlington, 126 S.Ct. at 2414-
15.  The Court has refused to restrict actionable re-
taliation to tangible employment actions 
(termination, demotion, or other specific acts) and 
defined the standard in general terms: whether �a 
reasonable employee would have found the chal-
lenged action materially adverse.�  Id. at 2415.  Prior 
to Burlington, employers could obtain summary 
judgment dismissal of a retaliation claim by demon-
strating the non-existence of an adverse employment 
action. After Burlington, however, �the significance 
of any given act of retaliation will often depend upon 
the particular circumstances,� Id. at 2415.   The fact-
intensive, context-driven standard set forth in Bur-
lington will render summary judgment more difficult 
to obtain regarding deficiencies in the plaintiff�s 
prima facie case.  
 
Actionable retaliation now �extends beyond work-
place-related or employment-related retaliatory acts 
and harm.� Id. at 2412-13. Examples of retaliation 
occurring outside the workplace cited by the Bur-
lington Court include (a) the FBI's refusal, contrary 
to policy, to investigate death threats a federal pris-
oner made against a plaintiff agent and his wife, and 
(b) an employer�s filing of false criminal charges 
against a former employee who had complained 
about discrimination.  Id.  Prior to Burlington, claims 
of retaliation based on conclusory allegations of off-
work surveillance or hostility by co-employees, for 
example, failed to establish an adverse employment 
action.  Burlington opens the door to �creative� alle-
gations of employer retaliation occurring outside of 
or beyond the workplace.   
 
Although described as an �objective test� that distin-
guishes between the significant and the trivial, Bur-
lington�s modified �retaliation� standard is ill-
defined, requiring proof of an adverse action 
�sufficient to dissuade a reasonable worker from 
making or supporting a charge of discrimination.�  
Id. at 2415.  The Court fails to provide practical 
guidelines that would clarify how the ambiguous 
standard might operate, and its legal analysis further 
confuses how courts and parties should address the 
issue. The Court observed, �normally petty slights, 
minor annoyances, and simple lack of good manners 
will not create such deterrence.� Id. at 2415.  By im-
plication, there may be occasions when petty slights 
and minor annoyances constitute acts of retaliation.  
Because �[c]ontext matters,� a �schedule change in 

Employment law update � The Burlington case 
Supreme Court Changes Standard of  Proof  in Retaliation Claims 
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an employee's work schedule may make little difference to many workers, but may matter enormously to a young 
mother with school age children.�  Id. at 2415-16.  Thus, the �reasonable employee� must be considered (a) in con-
text, and (b) according to the individual characteristics of the plaintiff employee.  See Id. at 2421 (J. Alito concurring; 
�The majority's illustration [regarding schedule changes] introduces three individual characteristics: age, gender, and 
family responsibilities. How many more individual characteristics a court or jury may or must consider is unclear.�) 
 
The McDonnell-Douglas burden-shifting analysis still applies following Burlington.  However, a plaintiff now may 
prove a prima facie case by alleging any action by the employer �sufficient to dissuade a reasonable worker from 
making or supporting a charge of discrimination.� See Argo v. Blue Cross & Blue Shield, 452 F.3d 1193, 1198 (10th 
Cir.2006) ((citing Burlington N. & Santa Fe Ry. Co. v. White; plaintiff must show: (1) that s/he engaged in protected 
opposition to discrimination, (2) the employer took action that a reasonable employee would have found materially 
adverse, and (3) that a causal connection existed between the protected activity and the materially adverse action.).  
Thus, because the significance of any alleged act of retaliation will often depend upon the particular circumstances, 
the second element more often will be decided as a fact issue.   
 
Federal courts, state courts and federal agencies generally adopt Title VII jurisprudence by the U.S. Supreme Court 
for application in (1) other federal employment statutes such as the ADEA and ADA; (2) state anti-discrimination 
statutes such as RCW 49.60; and (3) federal anti-retaliation provisions in statutes such as the Energy Reorganization 
Act.   
 
All future retaliation scenarios and actual retaliation claims brought against an employer in federal court, state court, or 

administrative proceedings (e.g. U.S. Department of Labor actions) should be analyzed under the modified standard set forth in 
Burlington.  This case underscores the importance for Employers to seek legal counsel prior to taking any negative employment 
action against an employee.   
 
Michael B. Saunders is an attorney with Halvorson Saunders & Willner, PLLC, which represents employers in labor and em-
ployment law matters from its offices in Bellingham and Seattle. 

 
By Tim Carpenter 

The matter of my discipline is now before the Supreme 
Court.  Briefs have been filed, but oral argument has not been 
scheduled. 

Meanwhile, I am wrapping up the loose ends of my prac-
tice.  It is amazing -- all the little things that one forgets about, 
and the things that have to be revisited when one announces 
retirement. 

I was talking to a retired lawyer.  He told me it took him 
two years to get it done.  My plan is simpler.  I expect to have 
given up my license by year-end, so I cannot be induced to 
provide further legal services.   

My attorney for the disciplinary proceeding asks me why 
I do not just make a deal with the state bar, since I will not be 
practicing.  This would avoid the publication of the Supreme 
Court's decision, which is forever a part of the decisions of 
that court. 

The answer is that I cannot agree to an admission that I 
should be subject to discipline.  I fully recognize that the big 
court's decision will not be tempered by considerations of 
moral fairness, only strict reference to legal ethics.   

There is sometimes a conflict between one's concept of 
"right" on the one hand, and legal ethics on the other.  Frankly, 
I have no trouble sleeping at night. 

In some respects I feel like I have "outgrown" the practice 
of law.  While lawyering is certainly an honorable profession, 
this disciplinary proceeding is probably exactly the right thing 
to happen to me at this juncture in my life.  It has forced me to 
overcome inertia and recognize that for me, at this time in my 
life, I may well not be suited to the profession as it must be 
practiced in this era. 

I can say that as time passes I have less and less legal 
work to do, and more time for the things I want to do.  As goes 
the old saw:  there is light at the end of the tunnel. 

My Disciplinary Proceeding, Part VIII 
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Experienced personal injury legal assistant/paralegal sought.  
FT, salary DOE, plus benefits.  Position available immediately.  
Must have personal injury experience.  Fax resume and cover letter 
to (360) 671-8500, attn: Lori at Tario & Associates, P.S. 

Washington Reports, 1st  & 2nd. Best offer by 12/10.  Contact Tim 
Carpenter at 734-8138. 

CLASSIFIED ADS 

Free to all WCBA members & firms 
e-mail ad copy as MS Word .doc file to: 

northwestdrg@mhpro57.com 
by the 15th of the preceding month 
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PAMELA E ENGLETT, PLLC 
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