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Upcoming WCBA Events 

Lunch Meeting Speakers 
September 5 � Dr. Jennifer Favell, 
Lawyers� Assistance Program, WSBA  

October 3 � Robert Moles, Local 
Representative, Pure Water for the 
World 

CLE�s 
Oct. 3 � Electronic Tools for the 21st 
Century 

Nov. 7 �Public Entities: Disclosure and 
Open Meetings 

Dec.  5 � Nuts and Bolts of New Ethics 
Rules 

The monthly bar lunch and meeting will be at noon, Wednesday, 
September 5, 2007, at Northwood Hall.  The featured speaker will be Dr. 
Jennifer Favell of the Washington State Bar Association Lawyers� 
Assistance Program. 

 BAR LUNC H 

Criminal Law Update 

By Doug Hyldahl  
Many practitioners are aware of the prohi-

bition on possession, ownership or control of 
firearms attendant to a conviction of a felony 
or certain crimes of domestic violence under 
RCW 9.41.040 (not including disorderly con-
duct, for instance).  A person convicted of such 
a crime may not possess, own or have under 
her control a firearm unless her rights to do so 

have been restored by a court of record.  The 
mode of restoration is set forth in RCW 

(Continued on page 2) 

By Doug Hyldahl 
& Tom Fryer 

This note is written in response to the arti-
cle published in the July WCBA Newsletter.  
Although a plea offered under North Carolina 
vs. Alford, 400 U.S. 25, 91 S.Ct. 160 (1970), 
can, on occasion, allow a favorable resolution 
of a criminal case without an acknowledge-
ment of wrongdoing, especially with respect to 

collateral estoppel, see Clark vs. Baines, 150 
Wash.2d 905, 84 P.3d 45 (2004), there are sev-
eral situations in which the use of such a plea 
is contraindicated. 

Immigration Consequences 
The following was prepared by Ann Ben-

son, Director of the Washington Defender As-
sociation Immigration Project and co-author of 

(Continued on page 7) 

Federal laws complicate 
post-conviction 
firearm rights 

Alford plea consequences should prompt caution 
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9.41.047. 
What some practitioners may not be aware of are the con-

sequences under federal law attendant to such a conviction, or 
to the issuance of a protection order.  In particular, 18 U.S.C. § 
922 (g) provides in pertinent part: 

(g) It shall be unlawful for any person -- 
(1) who has been convicted in any court of, a crime 
punishable by imprisonment for a term exceeding one 
year; 
 ... 
(8) who is subject to a court order that -- 
(A) was issued after a hearing of which such person 
received actual notice, and at which such person had 
an opportunity to participate; 
(B) restrains such person from harassing, stalking, or 
threatening an intimate partner of such person or child 
of such intimate partner or person, or engaging in 
other conduct that would place an intimate partner in 
reasonable fear of bodily injury to the partner or child; 
and 
(C)(i) includes a finding that such person represents a 
credible threat to the physical safety of such intimate 
partner or child; or 
(ii) by its terms explicitly prohibits the use, attempted 
use, or threatened use of physical force against such 
intimate partner or child that would reasonably be ex-
pected to cause bodily injury; or 
(9) who has been convicted in any court of a misde-
meanor crime of domestic violence, 
 to ship or transport in interstate or foreign commerce, 
or possess in or affecting commerce, any firearm or 
ammunition; or to receive any firearm or ammunition 
which has been shipped or transported in interstate or 
foreign commerce. 

Thus, even though a conviction for disorderly conduct 
with a domestic violence designation will not bring a prohibi-
tion under state law, it will trigger a prohibition under federal 
law. Additionally, a protection order issued in accordance with 
subsection 8 of 18 U.S.C. 922(g) will trigger a prohibition un-
der federal law, the violation of which gives rise to a federal 
crime.  There is no blanket state prohibition of possession of a 
firearm as to a person subject to a no-contact or protection or-
der.  RCW 9.41.800 does provide that courts may require the 
surrender of firearms, and may prohibit the acquisition of 
such, attendant to the entry of such an order.  Presumably, one 
could be charged with violation of such an order for failing to 
surrender or acquiring firearms after its entry.  

Another peculiarity of federal prohibitions against firearm 

possession is that there is no mechanism for reinstatement.  
The Gun Control Act of 1968 (GCA) gives the U.S. Secretary 
of the Treasury the authority to restore the right to possess a 
firearm where it is determined the person is not likely to act in 
a manner dangerous to the public safety.  The Secretary of 
Treasury delegated this authority to the Bureau of Alcohol, 
Tobacco and Firearms (ATF) long ago.  In 1992, Congress, in 
its annual appropriation, prohibited any funds to investigate or 
act on applications for restoration of firearms rights.  It has 
continuously added this prohibition in subsequent annual ap-
propriations.  Subsequently, ATF no longer entertains requests 
for firearms rights restorations, but it still accepts applications. 

Frustrated individuals have tried to circumvent this road-
block via §925(c)�s provision that an individual whose appli-
cation has been denied may petition the district court for re-
view.  ATF's response has been that it is not denying any ap-
plications, but rather is simply unable to process them.  There-
fore, the agency reasons, the district courts lack subject matter 
jurisdiction to review applications for relief. 

One lucky guy managed, after years of effort, to get the 
United States District Court for the Eastern District of Penn-
sylvania to restore his right to possess and own firearms before 
the Third Circuit reversed itself.  Compare Rice vs. U.S. Dept. 
of Alcohol, Tobacco and Firearms, 68 F.3d 702 (3rd Cir. 
1995), on remand, 1997 WL 48945 (E.D. Pa. 1994) (Court of 
Appeals finds exhaustion of administrative remedies pointless 
and remands; district court finds ATF�s failure to grant relief 
would constitute miscarriage of justice); Pontarelli v. U.S. 
Dept. of Treasury, 285 F.3d 216 (3rd Cir. 2002) (�[W]e con-
clude that because the appropriations ban suspends ATF�s 
ability to issue the �denial� that §925(c) makes a prerequisite, 
it effectively suspends that statute�s jurisdictional grant.  We 
therefore overrule Rice and hold that the District Court lacked 
subject matter jurisdiction to consider Pontarelli�s applica-
tion�).  The United States Supreme Court finally weighed in, 
agreeing that the terms of §925(c) required an actual decision 
by ATF, and not simply inaction, before a district court could 
have jurisdiction to review an application.  U.S. v. Bean, 537 
U.S. 71, 123 S. Ct. 584, 587 (2002). 

The only other option for an individual to have his federal 
firearms disabilities relieved is to apply for a Presidential par-
don.  Good luck.  If you are interested in applying for a Presi-
dential pardon for your client, ATF advises that you review 28 
C.F.R. §1.1 � 1.10 and contact the Pardon Attorney�s Office at 
the U.S. Department of Justice, 500 First Street Northwest, 
Washington, D.C. 20530. 

This note was inspired by the author's education on the subject 
by Judge Uhrig and Alison Holcomb, Esq, and is, in part, bor-
rowed with permission from Ms. Holcomb's writings on the sub-
ject. 

(Continued from page 1) 

ATTORNEY POSITION STILL OPEN � Bellingham Assigned Counsel, P.S., is continuing to accept applications for an as-
sociate attorney for court calendar work Monday � Friday mornings.  The organization represents persons charged with mis-
demeanors in Bellingham Municipal Court.  WSBA membership, or Rule 9 status and awaiting bar exam results, re-
quired.  The ideal candidate will have some experience and interest in criminal defense.  Please send resume and a list of ref-
erences to:  Dan McGreevy, 2003 D Street, Bellingham, WA  98225. 
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By Commissioner Pete Smiley 
Attorneys practicing in Bellingham Municipal Court 

should note a minor amendment to Local Rule 4, which gov-
erns motion practice.  Effective September 1, 2007, the last 
sentence of Local Rule 4(b) (�Memoranda�) will provide: 

 Parties are encouraged, but not required, to electroni-
cally file a �courtesy copy� of their written memo-
randa by e-mailing the Judge and Commissioner with 
electronic copies sent to opposing counsel.  

Judge Lev adopted this change to reduce the cost and en-
vironmental impact of unnecessary paper consumption in mo-
tion practice.  Use of electronic courtesy copies is voluntary.  
Original memoranda will continue to be filed on paper and 
made part of the court�s official files.  The revised rule does 

not prohibit the filing of paper courtesy copies, although elec-
tronic courtesy copies are preferred.    

Attorneys filing electronic courtesy copies are required to 
provide electronic copies (presumably by e-mail) to opposing 
counsel to avoid ex parte contact with the court.  Attorneys 
proficient in computer use may also choose to include hyper-
text links to precedents and other documents. 

Defense counsel can e-mail city judicial officers and 
prosecutors at their City of Bellingham e-mail addresses, 
which are determined by the first letter of the person�s first 
name, followed by the last name, followed by �@cob.org.�  
For example, Jane Doe would have an e-mail address of 
�jdoe@cob.org.�  Attorneys with any questions or concerns 
about the rule change may contact the court at 676-6978. 

Congratulations!!! 
 

Kenni Merritt, WCWL Treasurer 
and 

 Marie Gallagher, WCWL Chapter Representative 
 

have been selected by the WCWL membership 
as joint Chapter Members of the Year 

 
Marie and Kenni will be honored and recognized at the statewide Washington Women Lawyers Annual Dinner.  Thanks 

to Marie�s and Kenni�s efforts, WCWL has seen an increase in membership, out-reach, connection and participation.  A few 
examples of their efforts include their tireless service to WCWL and the legal community as WCWL officers; Kenni�s partici-
pation in this year�s Habitat for Humanity build and their joint efforts in developing, organizing and presenting WCWL�s first 
CLE, which was attended by over 35 members of the Whatcom County bar.   

We all extend our most sincere gratitude and appreciation to Kenni and Marie for their amazing work, and hope you will 
join us in honoring them at the WWL Annual Dinner.  The event will be held on September 28, 2007, at the Bell Harbor Con-
ference Center.  It will include an all-day CLE on skills building.  Details are as follows: 

    Date:    Friday, September 28, 2007  
    Time:    5:00 p.m. � 6:00 p.m., No Host Reception  
         6:30 p.m., Dinner  
 Location:   Bell Harbor Conference Center  
      Harbor Dining Room 
      Pier 66, 2211 Alaskan Way 
      Seattle, Washington 
 Keynote Speaker: Prof. Joan C. Williams, Director of The Center for WorkLife Law, Hastings College of  

     Law, San Francisco  
 Cost:    $75.00 WWL Member or $85.00 Non-WWL Member (I don�t have a confirmation on  

     this, but will let you know if there is any change.) 
 

Additional information regarding the CLE and dinner should soon be available on the WWL website at: 
 http://www.wwl.org. 

Let me know if you plan to attend.  We can arrange a carpool and reserve a coupla� tables for our group.  It�s a wonderful 
event and we hope you�ll join us in celebration Kenni and Marie.  And don�t forget to keep an eye out for announcements re-
garding the next WCWL CLE! 

Dominique Zervas, WCWL Pres. 

Municipal Court adds optional electronic filing for memoranda 
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INSURANCE: 
THE STUFF YA  
GOTTA KNOW 
By Steve Chance 

Our Supreme Court significantly altered the landscape of 
reimbursing first party rights of subrogation when it decided 
Mahler v. Szucs, 135 Wash.2d 398 (1998).  Prior to Mahler, 
most casualty insurers worked together to work out subroga-
tion issues through a contractual process of private inter-
company arbitration.  If the PIP carrier and the third party 
could not simply agree on the amount of reimbursement, such 
as when issues of comparative fault or causation existed, they 
would submit the case to inter-company arbitration.  The 
Mahler decision effectively put an end to that.  

The Mahler court reasoned that allowing PIP reimburse-
ment to be handled separately between insurers amounted to 
the prohibited act of claim splitting. It is well established that 
the injured party has the right to pursue his or her claim in its 
entirety, including the cost of all necessary medical care.  Put 
another way, there is only one pair of shoes for pursuing the 
claim and if the plaintiff is in them, the subrogated carrier has 
no right to do anything.  It can only sit back and wait for a re-
covery. 

The Mahler court also emphasized, pursuant to  Thiringer 
v. American Motors Ins. Co., 91 Wash.2d 215 (1978), that 
rights of reimbursement do not even exist until the injured in-
sured is determined to be fully compensated from available 
insurance.  In other words, the first dollars to be paid out on a 
liability claim belong to the injured insured.  Only after full 
compensation did rights of reimbursement ripen. 

Despite Mahler and numerous subsequent decisions, PIP 
carriers still occasionally help themselves to PIP reimburse-
ment from third-party liability carriers while the third party 
liability claim is pending.  To the extent a plaintiff wishes to 
include previously reimbursed claims in his or her third-party 
claim, the plaintiff can force the PIP carrier or other subro-
gated entity to disgorge the money it received through inter-
company arbitration, as those first dollars properly belong to 
the insured.  Not only does prematurely reimbursing subro-
gated interests constitute the prohibited act of claim splitting, 
it also reimburses the insurer before its insured has been deter-
mined to be fully compensated.  In such cases, disgorgement is 
the proper remedy. 

In situations where subrogation claims have been prema-
turely reimbursed but the third-party claim can be settled and 
the plaintiff fully compensated within available liability cover-
ages, the subrogated entity, at a minimum, is obliged to pay a 
proportionate share of costs and fees to the plaintiff.  Though 
almost always resisted by self-dealing PIP carriers, the law 
requires fee sharing and should be pursued in each instance.  

Steve Chance, Attorney at Law, P.C. 
119 N. Commercial, Suite 275 
Bellingham, WA 98225 
(360) 676-9700 

Don�t let PIP carrier dip into 
settlement funds prematurely 
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A C R O S S   T H E   L I N E 
IMMIGRATION AND CROSS BORDER UPDATE FROM CHANG & BOOS      

By Scott Railton, 1305�11th St, # 301, Bellingham, WA 98225, E-Mail:  srailton@americanlaw.com 

New rules from Immigration and Customs Enforcement 
came out this month that may bring a dramatic change to how 
some employers handle workers with questionable work au-
thorization.  Since there are an estimated 12 million unauthor-
ized persons in the U.S., many of whom are working, we can 
expect the rule to have an impact in Whatcom County.  

In the past, the Social Security Administration issued �no 
match� letters to employers when the agency received pay-
ments from employers for employees whose social security 
numbers did not match the agency�s records.  The causes of a 
no-match letter can be clerical, agency error or the use of a 
false number.  In practice, the letters have usually not 
prompted a termination decision by the employer.   

Under the new rule, employers will have 93 days to re-
verify Social Security information with an employee once they 
are notified of a mismatch by the Social Security Administra-
tion, or in the alternative situation of receiving a similar letter 
from the Department of Homeland Security subsequent to an 
I-9 audit.  I-9s are the forms filled out at time of hire to verify 
employment eligibility.  This is a new, affirmative duty for the 
employer, with a new deadline and very real consequences for 
inaction -- and possible consequences for action.   

IF THE EMPLOYER IS UNABLE to correct the dis-
crepancy within 93 days, the employer must either terminate 
the employment of the employee or risk severe criminal and 
civil penalties from Homeland Security.  The trouble with the 
rule is that if the employer terminates the employee, there is a 
risk of lawsuits from employees.  Further, there is the business 
issue of terminating workers and the effect that could have on 
operations.  ICE is not too concerned about the latter point, but 
some industries will be. 

The Equal Employment Opportunity Commission com-
mented on this rule last year and said, "The EEOC is con-
cerned . . . employers have incentives to take actions that vio-
late Title VII and/or [immigration law's] nondiscriminatory 
provisions."  

The rule is tough because it allows the government to im-
pute �constructive knowledge� on employers -- that is, knowl-
edge that they are employing someone illegally -- if the em-
ployer fails to affirmatively address situations where (1) an 
employee requests an employer�s sponsorship for immigration 
benefits (and there�s no proof of current status), (2) receipt of 
a no-match letter from the Social Security Administration, or 
(3) receipt of notice from the Department of Homeland Secu-
rity that an employee�s employment authorization documents 
do not match federal records.  A constructive-knowledge 
charge could lead to criminal and civil sanctions.  Conversely, 

if the employer follows the steps prescribed by the rule regard-
ing these situations, they will have �immunity� or �safe har-
bor� from a claim of constructive knowledge.   

Whether an employer will be found to have constructive 
knowledge, and therefore be subject to sanctions, will depend 
on a wishy-washy standard of �the totality of relevant circum-
stances.�  Employers should not terminate employees until the 
process is completed, unless the employer obtains �actual 
knowledge,� such as an admission by the employee that the 
employee is not work-authorized in the United States.  If the 
employer has actual knowledge, such as by an admission, the 
employer can be subject to criminal as well as civil sanctions. 

The rule sets out a timeline for proceeding after receiving 
a letter.  Employers must check their records within 30 days to 
determine if a clerical error has been made, and keep a record 
of how that verification was made, in case of audit.  The em-
ployer is initially not supposed to re-verify work authorization 

documents.  Instead, the employer must first check if its re-
cords are correct and, if so, direct the employee to resolve the 
matter with the Social Security Administration within 90 days. 

If the discrepancy cannot be resolved within 90 days with 
either the DHS or SSA, then the employer must re-verify the 
employee�s work authorization documents by having them 
complete a new I-9 form.  The procedures for re-verification 
are the same as at time of hire, with some important changes.  
First, there�s the time-limit of 93 days.  Second, the employer 
cannot accept a document that was referenced in correspon-
dence from SSA or DHS, because that might be fraudulent.  
Finally, a photo identification is required on re-verification.   

Both employers and employees can face bureaucratic de-
lays in trying to document and correct records.  It is unrealistic 
to expect employers to be able to jump through these hoops in 
the timeframe provided, and unfair for an employee to face 
potential termination as a result of these delays.  As this rule 
takes effect, we can expect employers to complain about the 
impact this rule will have on their businesses, and a surge in 
workers seeking representation for unlawful terminations. 

Employers confront tough new immigration enforcement rules 

If the employer is unable to correct the 
discrepancy within 93 days, the employer 
must either terminate the employment of 
the employee or risk severe criminal and 
civil penalties from Homeland Security. 
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Immigration and Washington State Criminal Law: 
When representing a non-citizen defendant, the 

general rule is that one should not advise the defen-
dant to do an Alford plea.  When immigration authori-
ties and the courts analyze whether a conviction will 
trigger deportation or render a non-citizen eligible for 
immigration benefits (e.g. citizenship or a green card), 
the analysis is limited to the language of the criminal 
statute and the "record of conviction" (ROC) for im-
migration purposes.  While the ROC includes the J&S, 
charging document and plea statement, it DOES NOT 
include police reports, affidavits of probable cause or 
pre-sentence reports.  Any disposition that incorpo-
rates these documents into the record as a factual basis 
for the disposition (like an Alford plea) will then also 
bring them into the ROC for purposes of the immigra-
tion statute. As they are rarely beneficial to the client, 
the practitioner should strive to keep them out of the 
ROC.  In short, a carefully crafted ROC, especially a 
plea statement which admits the elements of the of-
fense and no more, is often the difference between 
whether a client will be deported or denied immigra-
tion benefits.  While aspects of this issue (how Alford 
pleas are treated in the context of immigration analy-
sis) are still unresolved in the Ninth Circuit case law 
(which controls immigration proceedings here in 
Washington), current effective practice requires that 
counsel should never advocate for an Alford plea for a 
non-citizen defendant (unless advised otherwise by 
competent immigration counsel in a particular case). 

Before assisting a non-citizen client in the entry of 
a guilty plea, the practitioner should always consult 
with a qualified immigration lawyer to determine the 
consequences of a conviction of the crime to which it 
is proposed that the client plead. Under almost all cir-
cumstances, a non-citizen client who chooses to plead 
guilty is best served by the crafting of a simple and 
perfunctory plea statement which admits the elements 
of the offense and no more. 

Alford Pleas in Sex Cases 
The July WCBA Newsletter article noted that Alford pleas 

are often used in sexual misconduct cases. The authors can 
think of two reasons why one would not want to enter an Al-
ford plea in such a case.  First, in order to be eligible for a 
Special Sex Offender Sentencing Alternative under RCW 
9.94A.670, one must NOT have entered an Alford plea: 

2) An offender is eligible for the special sex offender 
sentencing alternative if: 

(a) The offender has been convicted of a sex offense 
other than a violation of RCW 9A.44.050 or a sex of-
fense that is also a serious violent offense. If the con-
viction results from a guilty plea, the offender must, as 
part of his or her plea of guilty, voluntarily and af-
firmatively admit he or she committed all of the ele-
ments of the crime to which the offender is pleading 
guilty. This alternative is not available to offenders 
who plead guilty to the offense charged under North 
Carolina vs. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 
L.Ed.2d 162 (1970) and State vs.. Newton, 87 
Wash.2d 363, 552 P.2d 682 (1976) . . . 
Second, sex offender notification levels are tied, in part, to 

acceptance of responsibility and amenability to treatment.  If 
one denies culpability, especially in a sustained fashion fol-
lowing the plea, one is less likely to be found to have success-
fully engaged in treatment, and, consequently, the risk of a 
higher notification level is increased. 

If a client denies responsibility for a charge, especially one 
involving sexual misconduct, after a complete investigation of 
the facts and consultation with his or her attorney, then the 
authors submit the best course of action is trial. 

Collateral Consequences/Collateral Estoppel 
The July WCBA Newsletter article stated that an Alford 

plea does not avoid collateral estoppel vis-à-vis a subsequent 
civil claim. Happily, this appears not to be the case in light of 
the Washington Supreme Court's decision in Clark vs. Baines, 
150 Wash.2d 905, 84 P.3d 45 (2004). In that case at page 917, 
Justice Sanders wrote for the court: 

Therefore we hold a defendant who pleads guilty 
pursuant to an Alford plea has not had a full and fair 
opportunity to litigate the issues in the criminal action. 
As such an Alford plea as a matter of law fails the 
fourth element of the four-part collateral estoppel test 
because giving such a plea preclusive effect in a sub-
sequent civil action would work an injustice against 
the party who entered the plea. Accordingly Baines's 
Alford plea to fourth degree assault with sexual moti-
vation carries no collateral estoppel effect in Clark's 
civil action.  

Conclusion 
Although an Alford plea allows a client who maintains her 

innocence to accept a favorable plea offer, there are several 
pitfalls, including those set forth above, which await in par-
ticular cases.  On the other hand, an Alford plea appears, at 
least in certain situations, to allow a favorable resolution of a 
criminal case without collaterally estopping the defendant in 
associated civil litigation. 

(Continued from page 1) 



A Law Firm Specializing in: 
 

Real Estate Closings 

Business Purchase & Sale Settlements 

1031 Exchanges 

Comprehensive Services  
Provided by Experienced Professionals  

at Competitive Prices 

12 Bellwether Way, Suite 224, Bellingham, WA 98225 
Phone: 360-312-5765   Fax: 360-312-5766 

Email: processing@escrowlegalservices.com   Website: www.escrowlegalservices.com 

Myrna B. Weissman 
Attorney, Owner 

Amy Alanis 
Office Manager 

Brie Radke 
Processing Manager 
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NORTHWEST DISPUTE RESOLUTION GROUP 

We have helped attorneys and their 
clients resolve cases involving: 

Probate 
Guardianship 

Personal Injury 
Medical Negligence 

Employment 
Construction Defects 

Family Law 

Hon. Mick Moynihan, Ret. 
Hon. David Nichols, Ret. 
Hon. John Daffron, Ret. 

Mike Heatherly 
Loch Clark 
Marian Exall 
Rob Kelly 

(360) 312-5156 

Visit our website 

www.northwestdrg.com 
For information on our: 

Services 
Fees 

Neutrals 
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Varner Sytsma & Herndon, CPAs is proud to sponsor a 

1.5 hour CLE on: 

WHAT THE GENERAL PRACTITIONER SHOULD 
KNOW ABOUT U.S. INTERNATIONAL TAX 

Tuesday, September 25, 2007 
Hotel Bellwether 

7:30 am - 9:30 am 
 

Presented by Gary Tober, LLM (Tax), 
shareholder at Lane Powell of Seattle 

Gary Tober is known for his knowledge and clear 
communication on this topic. This lecture is de-

signed for attorneys to provide information to the 
world of international issues.  

The price is $25.00 (includes continental breakfast) 

To register or for further information  
Call (360) 734-8715 or e-mail waggoner@vshcpa.com. 

Seating is limited. 
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