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The Presidential Rant 
   By Steve Chance 
   WCBA President 

 THE GRASS IS GREENER... 
 In a few days I will mark 18 years as a law-
yer.  I don’t usually remember such things or even try 
to keep track of such trivia.  This one sticks in my 
mind only because my son turns 18 the same day.  I 

was sworn in as a lawyer about an hour after he was born.  
 He is markedly unimpressed with this fact.  I know 
this because it is one of those stories that when I try telling 
it he is quick to interrupt, “I know, you became a lawyer 
the same day I was born”.  Both my kids do that with all 
my best stories.   
 Makes me feel boring.  No wonder.  I have been 
doing the same thing, practicing law, for a generation.  
Because much of what I do professionally is subject to 
client confidentiality, I don’t have much opportunity to tell 
new stories about my job.  I am forced to re-tell my old 
ones. 
All this has got me to thinking that it might be time to 

make a change in my legal career.   
 In pondering this, I was reminded of something a colleague with a few 
more years experience told me when I was just starting out as a young lawyer.  
He said that practicing law would be a lot more fun if we didn’t have clients.  
That seemed confusingly humourous at the time.  As time has passed, I have 
come to realize that it is not so much clients that get in the way of having fun as 
a lawyer, it is opposing counsel.   
 Think how much more fun it would be to brief and argue motions and 
even try cases without anyone on the other side. Each case would conclude ex-
actly the way you told your client it would.  Every client would go away happy 

(Continued on page 3) 
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A C R O S S   T H E   L I N E 
IMMIGRATION AND CROSS BORDER UPDATE FROM CHANG & BOOS        

By Scott Railton, 1305—11th St, # 301, Bellingham, WA 98225, E-Mail:  srailton@americanlaw.com 
September 2008 

Senator Cantwell Sponsors Travelers Privacy Act Bill.  Sena-
tor Cantwell co-sponsored a bill this past month (along with 
Washington Rep. Adam Smith in the House), which provides 
U.S. citizens and permanent residents with enhanced privacy pro-
tections related to search and seizures of their laptops, cell 
phones, and other electronic media at the border.  Laptop search 
and seizures at the border are getting an increasing amount of 
attention from the press, travel organizations, privacy groups, and 
now Congress.  
 Entitled “The Travelers Privacy Protection Act of 2008,” the 
bill responds to traveler concerns, and is particularly prompted by 
the recent disclosure of a sweeping internal Homeland Security 
policy, which permits officers to take whatever search and sei-
zure measures the deemed prudent in the investigation of crimes, 
including copyright violations, illegal sexual content, narcotics, 
and terrorism issues.  The policy statement was released, after 
several reports of laptops being held for weeks, and travelers de-
tained for several hours while searches were made, without ex-
planation. 
 DHS’s current policy is to hold laptops and other media con-
tainers for as long as it deems necessary, to “review and analyze” 
contents, “absent individualized suspicion.” Considering our 
modern day reliance on computers, such seizures can be person-
ally disruptive, to say the least.  However, the current state of 
border search and seizure law permits DHS this great latitude.  In 
fact, the 9th Circuit in April upheld DHS authority to conduct 
searches and seizures, without a particularized or reasonable sus-
picion, ruling such searches are acceptable under current Fourth 
Amendment border case law.  
 Senator Cantwell’s bill attempts to strike a balance between 
an American’s reasonable expectation of privacy, and the na-
tional security mission of Customs and Border Protection.  The 
bill requires DHS agents to have a “reasonable suspicion” of ille-
gal activity before searching the contents of laptops or other elec-
tronic devices carried by U.S. citizens or lawful residents.  Fur-
ther, the bill prohibits profiling citizens and permanent residents 
on the basis of their race, ethnicity, religion, or national origin. 
Also, after 24 hours, a “search” becomes a “seizure,” as per the 
bill, which in turn requires probable cause and a warrant or court 
order.  The bill also includes information protection language, 
which places strict limitations on the disclosure of information 
found during searches, with exceptions for criminal violations 
and foreign intelligence matters. 
 
 
 

NAFTA Professional Status Period of Stay Extended From 1 
to 3 Years.   Under NAFTA, certain Canadian professional 
workers may make application at the border to be temporarily 
work authorized in the U.S., if they have a willing employer.  The 
status is commonly known as TN status, and it is available to 
many professionals, including Registered Nurses, Accountants, 
Engineers, Lawyers, and a variety of other professions.  For-
merly, such applications were granted only for 1 year, but as per 
recent federal rule, the status can be granted for three years at a 
time now.  This is a significant change, which will create less of 
an administrative burden on the government and will make TN 
holders feel more secure in their workplace, since will no longer 
need to renew once per year. 
Washington State To Check Farmworkers for Work Authori-
zation.  After funding pressure from the U.S. Government, 
Washington State employment security officials have agreed to 
screen potential farm workers for immigration violations prior to 
referring them to jobs.  The State did not wish to entertain the 
costs of being an immigration enforcer, but the federal govern-
ment threatened to cut millions of dollars from a program that 
matches workers with jobs, which forced Washington to act. 
Recent Legislation Passed on Immigration.   
Here is a brief update on recent immigration laws which have 
been passed.  Comprehensive immigration reform seems to be a 
ways off, but necessity and perhaps virtue have necessitated the 
passage of these laws: 
The U.S. Global Leadership Against HIV/AIDS, Tuberculosis 

and Malaria Reauthorization Act of 2008, signed into law in 
July, lifted a statutory requirement that any person with HIV 
was ineligible to the United States.  The law opens the door 
for persons with HIV to visit the U.S. for short visits without 
having to go through a burdensome individual waiver proc-
ess. 

President Bush recently signed into law an extension of the Con-
rad 30 program, which authorizes 30 spots per year, per state, 
for foreign physicians who would otherwise be subject to a 
two year home residency requirement after completing train-
ing in the United States.  The program is designed principally 
to place such physicians in medically underserved areas. 

In October, the Child Soldiers Accountability Act of 2008 was 
passed, prohibiting the grant of asylum and withholding of 
removal to aliens who are either inadmissible to the United 
States or deportable for recruiting or using child soldiers.  
Regulations are now pending. 

1305 11th Street, Suite 301           Bellingham, WA 98225 
Tel: (360) 671-5945           Fax: (360) 676-5459           www.americanlaw.com 

Bellingham, Washington, USA     Creating TRANSPARENT BORDERS ™          Toronto & Ottawa, Ontario, Canada 
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GRASS IS GREENER... Continued... 

thinking me a brilliant legal advocate.   Try as I might, I 
have been unable to figure out a way to do that.  The 
closest I have been able to come is to become a judge.   
 No opposing counsel, per se, and every case 
would come out just the way I wanted it to come out. 
Easy money. I would be able to tell lots of interesting sto-
ries about goings on in the courtroom. Plus, no working 
late and no working weekends, unless I wanted to.  I 
could have a couch or recliner in my chambers for after-
noon naps.  I could probably even take off and play golf 
or take long bike rides during the day.  Wait, I do all that 
now.  
 The more I think about it, having to be elected to 
a job sounds terrible.  Furthermore, as a judge about half 
the people would leave the courtroom mad at me.  My 
odds as a lawyer are a bit better than that.  In hindsight, 
maybe practicing for 18 years is not such a long time.  
And maybe I’m not quite as boring as my kids think I 
am. Besides, in less than year, my son will be off to col-
lege and, with the exception of my very tolerant wife, my 
boring stories will be without an audience anyway.  I’m 
going to go ahead and submit my new yellow page ad 
and renew the lease. 

(Continued from page 1) 

Local Court Rule Changes 
BELLINGHAM MUNICIPAL COURT AMENDS 
TWO LOCAL RULES 
 
 The Bellingham Municipal Court recently 
amended two local rules.   
 
 Local Rule (“LR”) 3 governs the setting of cases 
for readiness hearings, status conferences, and trials.  
LR 3 was amended to specify the times for status con-
ferences and for final confirmation of jury trials for in-
custody criminal cases.   
 
 Counsel are now required to telephonically con-
firm the jury trials for in-custody defendants by noon on 
the Friday before the jury trial, rather than noon on the 
day before trial.  If not confirmed, the case will be set 
for a status conference on the Monday morning jail cal-
endar.   
 
 The amendment will have no effect on out-of-
custody cases.  LR 15 governs the setting and posting of 
bail.  LR 15 was amended to reflect current practices 
and incorporate the state rules governing release condi-
tions by reference.   
 
 Both rules are available on the Court’s website 
(www.cob.org/court).  If counsel have any questions or 
concerns, please contact Judge Lev or Commissioner 
Smiley at (360) 778-8150. 
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I.  Call to Order:   
 President Steve Chance called the meeting to order at 12:10 
 
II. Recognition of Judicial Members, Guests, and New Members: 

President Steve Chance recognized the judicial members present and introduced new members and guests.   
Lee Grochmal has joined the law firm of Lester and Hyldahl PLLC   
Susan West was recently sworn in 
Thank you for the many judicial officers who attended. 

 
III. Approval of April Minutes: 
 The June minutes were unanimously approved. 
 
IV. Law Advocates Report: 

Mary Swenson announced the July Pro Bono Award for Service was given to Ron Morgan and the August Pro 
Bono Award for Service was awarded to Jack Van Buskirk. 

Street law is launching a new Landlord-Tenant Program.  Look for the upcoming clinic.    
Lawyers Take Orders Auction is Thursday, October 9, 2008.  Please make your reservations now to ensure you 

have a table.  There will be live and silent auction items.   
 
V.  Committee Reports and Announcements: 

Treasurer’s Report:  WCBA Treasurer Simi Jain presented the August Treasurer’s Report.  We currently have 227 
members and a balance of $20,565.39.  Over $2,000 was received to help with the budget shortfall.  

Washington Women Lawyers – Whatcom County Chapter:  Next meeting will be on September 24, 2008 at 5:00 
p.m. at the Du Jour Bistro.  Wine and appetizers will be provided.  WWL is looking for new board members.  
If you are interested, please come to the meeting or email one of the current officers.  

Announcements:   
Speakers: October speaker will be Washington State Insurance Commissioner Mike Kreidler.   
Awards were given to 2007 WCBA Officers Jennifer Willner (Secretary), Pete Dworkin (Treasurer), Steve 

Chance (Vice President), and Tom Fryer (President).  Thank you for your service.   
Thank you to Paula McCandlis and Bill Coats for your hard work in putting together the Whatcom 

County Skagit County Annual Golf Tournament.   
New bar members swearing in ceremony will be October 24, 2008.   
The WCBA is going to put on a CLE for new attorneys that fulfill their entry to practice CLE require-

ments.  Steve Chance is looking for 3-4 attorneys to assist and speak at the CLE.  The CLE will be on 
October 24, 2008.   

Dean Brett is looking for attorneys to assist in the Chuckanaut Project on a pro bono basis.  Please con-
tact him if you are interested.   

 
VI. Guest Speaker John McKay:  John McKay’s discussion entitled “Aspire to be Fired” focused on how polarized the 
United States has become on all issues and how non-partisan government offices have been pressured to make decisions 
based on an allegiance to a particular party.  Mr. McKay emphasized that we must respect the law and when you have the 
opportunity to stand up and do the right thing (no matter how unpopular) that is when you “aspire to be fired.”   

 
VII. Meeting adjourned:  President Steve Chance adjourned the meeting.   

Whatcom County Bar Association 
September 3, 2008 Minutes 

Northwood Hall, Bellingham, Washington 
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On September 29, 2008 and October 20, 2008, Division I 
of the Washington Court of Appeals decided significant issues in 
two veterinary malpractice cases that will affect the way veterinari-
ans and owner-guardians will resolve their disputes over the death 
of a companion animal. 
 

Sherman v. Kissinger, No. 60136-3 
 

Factual Allegations 
(Citations to the record have been omitted) 

Arlene Sherman bought Ruby, a red female toy poodle 
from breeder Linda Pipkin on November 5, 2005 for $550 
when Ruby was approximately 6 weeks old. This matter in-
volves a variety of tort and contract claims arising out of the 
alleged wrongful death of Ruby following an allegedly unau-
thorized, blind cystocentesis procedure that was never agreed to 
or discussed with Ms. Sherman. Ms. Sherman entrusted Ruby 
to the care of a single veterinarian, Dr. Sandra Coon (registered 
agent for Defendant Broadway Veterinary Hospital (“BVH”)), 
with the understanding that she would be consulted before any 
procedure was performed. She never knowingly or expressly 
authorized Ruby to be under any other veterinarian’s care. De-
fendant BVH knew that Ruby meant the world to her.  

 Despite being an active participant in soliciting details 
from Coon regarding risks, complications, and alternatives for 
the care of Ruby, not once did any employee of BVH allegedly  
inform Ms. Sherman of the risks associated with blind cysto-
centesis. No employee of BVH ever told Ms. Sherman that a 
blind cystocentesis would be performed on May 26, 2006 and 
no consent was allegedly given for the procedure.  

 On May 26, 2006, Ms. Sherman had an extensive dis-
cussion with Tim Cadieux, the front desk receptionist for 
BVH. Pursuant to that discussion, Ms. Sherman understood 
that Ruby would be dropped off at closing-time and picked up 
the next morning as soon as BVH opened, and that in the in-
terim Ruby would placidly sit in a cage until she urinated on 
her own volition through a slotted floor into a sterile cage bot-
tom. She delivered possession of Ruby to BVH at 5 p.m. on 
that date. Mr. Cadieux allegedly never said that a cystocente-
sis would be performed. After speaking to Mr. Cadieux, Ms. 
Sherman firmly believed that Ruby was there to only pee and 
come home as soon as possible. 

 Around 5 p.m., Mr. Cadieux handed Ms. Sherman a 
Financial Authorization Form without explanation except that 
she should fill in the top information and sign it. He provided 
no further detail. The form was boilerplate and did not iden-
tify what procedure(s) were to be performed on the date in 
question. Had Ms. Sherman known that a cystocentesis would 
have been performed, she never would have signed the form, 
as it was allegedly neither discussed nor agreed to.  

 Defendant Kissinger performed a blind cystocentesis 
within ten minutes of Ruby being delivered to BVH, yet no-
body called Ms. Sherman to obtain her consent for the proce-
dure. The cystocentesis was not an urgent procedure requiring 
performance that evening, and it is alleged that Defendant 
Kissinger knew it was supposed to be a morning collection. A 
very small bladder was palpated before a needle was inserted 
into Ruby’s abdomen to purportedly withdraw a urine sample. 
Instead, a blood sample was obtained. After being returned to 
her cage, Ruby allegedly immediately collapsed. Despite re-
suscitative efforts, Ruby bled to death into her abdomen, as 
confirmed by an abdominocentesis. Within an hour of leaving 
Ruby at BVH, Ms. Sherman received a call from an em-
ployee, informing her of Ruby’s death.  

 On three separate occasions, Defendant Jennifer Kiss-
inger allegedly made statements that Ms. Sherman claims sup-
port her assertions of malpractice. While racing to the clinic, 
she allegedly told Ms. Sherman that she had inserted a needle 
into Ruby’s abdomen and “hit a branch of Ruby’s artery;” 
moments later at the clinic, in-person, Defendant Kissinger 
allegedly agreed that she missed; and the next day when 
speaking to Ms. Sherman’s son Jeff Sherman, she also alleg-
edly agreed that she had “missed.” Indeed, Dr. Coon allegedly 
acknowledged that Defendant Kissinger missed Ruby’s blad-
der when speaking to Ms. Sherman several days after Ruby’s 
death. In response to a request for admission, Defendant Kiss-
inger admitted that she pierced a vessel or branch of vessels 
during the May 26, 2006 cystocentesis.  

Ms. Sherman experienced distress and depression by 
seeing Ruby’s dead body on the examination table less than 
two hours after delivering her to BVH and shortly after her 
death. She formed an exceptionally dear relationship with 
Ruby as a “close family companion,” regarded as if she were 
her ward and child, causing emotional distress and mental 
anguish exhibited by objective symptoms requiring medical 
treatment.  

 Though Defendants allege that Ruby’s cause of death 
was unknown, their discovery responses and a letter from De-
fendant Kissinger to Ms. Sherman suggest their belief that 
Ruby died from a rare clotting disorder. However, diagnostic 
clotting profiles tested negative for coagulopathy, and a von 
Willebrand DNA test conducted post-mortem was also nega-
tive. Defendant Kissinger performed a necropsy on Ruby, 
leading her to allege that the procedure did not lacerate any of 
the major abdominal blood vessels. Other contentions raised 
by the Defendants can be found in the filed pleadings and dis-
covery responses. 

 Board-certified veterinarian Gail Mason was retained 
by Ms. Sherman to review the pleadings in this case. In her 

(Continued on page 7) 

 LEX BESTIA 
By ADAM KARP 

adam@animal-lawyer.com 
(360) 738-7273 

Two Appellate Decisions Addressing  
Veterinary Malpractice in Washington 

 
By, that animal law guy…:) 



CLASSIFIED ADS 

Free to all WCBA members & firms 
e-mail ad copy as MS Word .doc file to: 

matt@jellettlaw.com 
by the 15th of the preceding month 

Questions? Call 360 527-9400 

Looking for Work: 
Paralegal/legal secretary with 12 years experience 
looking for a full-time position with a lucrative 
firm.  Knowledgeable in trial preparation, review of 
medical records and preparation of chronolo-
gies, drafting of litigation, attendance at trial and per-
son to person contact with clients, opposing attorneys, 
court personnel and experts.  Paralegal Certificate 
from Old Dominion University.  Typing speed:  90 
wpm.  Please contact Antrice Thomas at (360) 682-
5483.  
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This year the Bellingham School District Debate Team will compete in at least eight 
tournaments, including several that are sponsored by colleges and universities. We have a 

terrific new coach, Aly Hoover, and we have high hopes for making our team one of the most successful 
in the state. 
 
Mission  
To provide a fun and stimulating academic activity that engages students in the research and analysis of 
global issues, encourages individual expression and independent thought, and promotes social and intel-
lectual development through dialogue. 
 
Participant Goals  
• To become confident, eloquent and 

informed public speakers. 
• To attend regular practices at 

school and compete in as many re-
gional and out-of-state tournaments 
as possible. 

• To ensure fun for all through the 
development of good relationships 
with teammates and debate com-
munities across the nation. 

• To promote cooperative work hab-
its. 

• To raise the profile of the team to 
recruit and retain new teammates. 

Bellingham High School Debate Team 
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expert opinion, with reasonable medical certainty, she has certi-
fied that Defendant Kissinger breached the standard of care of a 
reasonably prudent veterinarian in the State of Washington, that 
informed consent should have but was not obtained, and that 
defendants did not have valid consent to perform the cystocen-
tesis procedure on May 26, 2006.  

Procedural History 

 Ms. Sherman initially sued BVH and Kissinger for pro-
fessional negligence, breach of bailment contract (asserting 
reckless breach), negligent misrepresentation, breach of fiduci-
ary duty, conversion, trespass to chattels, and negligent inflic-
tion of emotional distress.1 She specifically pled damages in 
excess of $10,000. 

 On May 11, 2007, however, Judge Harry McCarthy 
granted Defendants’ motion for partial summary judgment dis-
missal of all claims except professional negligence on the basis 
that they were preempted by Ch. 7.70 RCW, the chapter that 
applies to actions for injuries resulting from health care. Still, 
the court permitted Ms. Sherman to amend her complaint to 
state claims allowed by Ch. 7.70 RCW and to include medical 
battery.  

 In response to the Amended Complaint, Defendant Kiss-
inger invoked several affirmative defenses, including: 

 Seeking CR 11 sanctions for attempting to “conflate 
‘intrinsic’ value with ‘sentimental’ value,” failing to 
undertake reasonable efforts to ascertain what Defen-
dant Kissinger erroneously identified as “actual 
value” (she describes it as fair market or replacement), 
and making any claim for damages in excess of fair 
market or replacement value (citing Pickford v. Ma-
sion, 124 Wash.App. 257 (2004) and Dillon v. O’Con-
nor, 68 Wn.2d 184 (1966)). 

Claiming for the first time that Ms. Sherman was con-
tributorily negligent. 

Claiming that Ms. Sherman’s damages, if any, are less 
than $10,000.00, thereby attempting to trigger the fee-
shifting statute RCW 4.84.250 et seq. 

Holding that pleading any claims other than those per-
mitted by Ch. 7.70 RCW is frivolous. 

 Defendant BVH echoed the defenses raised by Defendant 
Kissinger, but stopped short of seeking CR 11 sanctions. 

 In response, Ms. Sherman filed four motions to strike the 
above affirmative defenses and sought CR 11 sanctions against 
both Defendants for raising contributory negligence (well after 
the case was put into arbitration and after written discovery had 
been exhausted), and against Defendant Kissinger for seeking 
CR 11 sanctions herself.  

 The Defendants then filed two motions for partial sum-
mary judgment – one to dismiss all intentional tort claims (viz., 
medical battery) and another to fix damages at no more than 
$200. 

 Meanwhile, Ms. Sherman filed a notice for discretionary 
review to the Court of Appeals of the May 11, 2007 order and a 

motion to stay proceedings. By stipulation of the parties, the 
commissioner reserved ruling until after the six dispositive mo-
tions described above were argued on August 24, 2007. 

 Judge McCarthy granted all of plaintiff’s four motions to 
strike affirmative defenses (as narrowly described above) but 
denied Ms. Sherman her own CR 11 sanctions. On the issue of 
RCW 4.84.250, the court agreed with Ms. Sherman that the 
plaintiff or party seeking relief, not the defendant or party resist-
ing relief, dictates whether RCW 4.84.250 et seq. applies. De-
fendants argued that they “pled” damages at under $10,000 in 
the Amended Answer and added that they made Ms. Sherman an 
offer of settlement in a sum less than $10,000, thereby trigger-
ing the statute and entitling them to fees if Ms. Sherman lost or 
did not improve upon their offer. Such an absurd argument 
would allow defendants to simply assert that plaintiff’s case is 
worth under $10,000 and make an offer under $10,000 in order 
to recover fees even if the plaintiff expressly objects to this 
characterization and makes a showing of damages over $10,000. 

 As to Defendants’ motion to dismiss all intentional torts, 
the thrust of their claim was that Defendant Kissinger did not 
mean Ruby any harm, so the claim fails due to lack of dual in-
tent. But Judge McCartthy agreed that Washington is a single, 
not a dual, intent state. This means that to prove battery 
(medical or otherwise), the plaintiff need only show intent to 
make contact, not also intent to harm. However, the court found 
that Ms. Sherman’s signature on the Financial Authorization 
Form provided consent to treat Ruby as had been “discussed 
and agreed to,” so that consent was implied. The court noted 
that this matter was more properly evaluated as one of profes-
sional negligence, and defects in consent would inform that 
claim. They would not, however, establish liability for a sepa-
rate medical battery claim.  

 Lastly, the court heard Defendants’ motion to cap dam-
ages at $200 premised on a declaration from a toy poodle 
breeder named Donna Convery. She stated that Ruby had a fair 
market value of $100 to $200 when she died. Ms. Sherman re-
sponded by introducing declarations from her professional dog 
trainer Jennifer Schneider (noting 15 private, in-home lessons at 
a cost of $750), Ruby’s breeder Linda Pipkin (who asserted that 
no market value would exist for Ruby at the time she died if she 
did have the rare clotting disorder insinuated by the Defendants 
as her cause of death), and herself (describing the extensive 
training, bonding, and unique relationship that existed between 
her and Ruby).  She also noted that she spent over $1000 in 
veterinary bills alone (all at BVH) since she bought Ruby. Ms. 
Sherman also retained two experts to speak to: 

1. Whether Arlene Sherman’s dog Ruby was unique and irre-
placeable; 

2. Whether a veritable bond or relationship existed, and was 
uniquely created as a product of irreplaceable interactions, 
between Arlene Sherman and Ruby, and 

3. Whether, and how, Ruby herself materially changed from 
the date she was sold to Ms. Sherman to the date she died. 

 The first expert, Ann R. Howie, for the past 18 years has 

(Continued from page 5) 

(Continued on page 13) 
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northwestdrg@mhpro57.com 

NORTHWEST DISPUTE RESOLUTION GROUP 

We have helped attorneys and their 
clients resolve cases involving: 

Probate 
Guardianship 

Personal Injury 
Medical Negligence 

Employment 
Construction Defects 

Family Law 

Hon. Mick Moynihan, Ret. 
Hon. David Nichols, Ret. 
Hon. John Daffron, Ret. 

Mike Heatherly 
Loch Clark 
Marian Exall 
Rob Kelly 

(360) 312-5156 

Visit our website 

www.northwestdrg.com 
For information on our: 

Services 
Fees 

Neutrals 



THE WHATCOM COUNTY BAR ASSOCIATION PAGE 11 NOVEMBER 2008 

 

LAW OFFICE OF 
PAMELA E ENGLETT, PLLC 

580 Bellingham Towers  119 N Commercial St  Bellingham, WA  98225 
 
 

Phone 360.738.4659  FAX 360.738.8498  Email pam@englettlaw.com 

Welcoming clients who need  
assistance in civil domestic violence  

and family law cases 
 

Thank you for your referrals! 

• Personal injury 
representation 

• Co-counsel or 
contract work on any 
civil litigation project (360) 312-5156 

 Attorney 
Michael Heatherly 

Sirius Investigations is dedicated to serving the investi-
gation needs of the legal and business communities. 

www.siriusinvestigations.com 
 

Contact Molly Monahan or Pamela Beason  
(360) 685 4268 or via fax (360) 685 4222 

Books missing from Law Library 
  WSBA Estate Planning Deskbook 

  WSBA Probate Deskbook 
Replacement cost: $300.00 

Both were removed after-hours and have been gone 
all summer. 

 
New arrivals: new volumes  in the 

Washington Practice series: 
 Motions In Limine, Vol. 30 

 Business Law, vol. 31 
 DUI Practice Manual, vol. 32 

Remember you can email or call Virginia to have 
materials emailed to 

you:  vtucker@co.whatcom.wa.us     
360 676-6556  

Friendly reminder  
from your local  
Bar Law Librarian  
Virginia Tucker: 
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been a Master’s-level licensed social worker and therapist in 
good standing in the State of Washington. For over two dec-
ades, Ms. Howie has run a clinical counseling practice with 
emphasis on the human-animal bond to assist clients in meet-
ing their therapeutic goals and ease bereavement. For the last 
seven years, Ms. Howie has run a dog training practice, merg-
ing animal and human disciplines and is a professional mem-
ber in good standing of the Association of Pet Dog Trainers 
(“APDT”). Ms. Howie has lectured internationally on the hu-
man-animal bond through animal-assisted interactions. Her 
business is presently called Human-Animal Solutions, LLC. 
Ms. Howie has published articles and textbooks on the human
-animal bond and animal-assisted therapy. She is also a pro-
fessor at three colleges and universities, teaching on the sub-
ject of animal-assisted therapy. For five years, Ms. Howie 
served as the national Animal-Assisted Therapy Director with 
the Bellevue, Washington-based Delta Society, responsible for 
developing training and guidelines for animal-assisted activi-
ties and animal-assisted therapy programs. After a detailed 
explanation of the foundations for her opinion on the verity of 
the human-animal bond, its bidirectional nature and ability to 
fundamentally alter key characteristics of both the human and 
animal, and reviewing the declarations of Ms. Sherman, Jeff 
Sherman, and trainer Jennifer Schneider, Ms. Howie gives the 
following expert opinion: 

[A]t the time she died, Ruby was unique, not 
replaceable, not reproducible, and one-of-a-kind. 
I state this opinion with the beginning premise 
that every canine is genetically, behaviorally, 
psychologically, and physically unique, just like 
human beings. Ruby’s uniqueness was sharp-
ened, however, due to the bond established be-
tween her and Ms. Sherman during critical for-
mative stages of development. At the time Ruby 
died, she was not the same dog who Arlene 
Sherman purchased but had been changed under 
Ms. Sherman’s shaping influences and ongoing 
intervention and care. 
 

 She noted that this relationship was “unique and possible 
only through [Ruby and Ms. Sherman’s] synergistic union of the 
human-animal bond.” Indeed, Ruby’s very “personality 
(temperament)  as well as her skills (obedience) are a product of 
not only the training sessions Ms. Sherman completed with Ruby, 
but also the daily interactions the two of them enjoyed 
(collaboratively feeding, walking, resting, talking, playing, com-
municating). Further, Ruby’s health was enhanced and sustained by 
her bond with Ms. Sherman.” Ruby’s intense attachment to Ms. 
Sherman was predicated on her removal from the litter between 
three and twelve weeks of age, the “key period for socialization.” 
Ms. Sherman was the “primary environmental dynamic in Ruby’s 
life,” absent which  

Ruby would “not have been the same dog on the date she 
died.” Ruby was a motivated dog with a “sophisticated signal-
ing capability and who was highly responsive to the state of 
the recipient (Ms. Sherman),” which Ms. Howie calls a 
“significant” interaction usually occurring between members 
of the same species. 
 

Dr. Mary Lee Nitschke has worked professionally in 
the field of interspecies communication and the human-animal 
bond for over forty years. Her doctoral dissertation focused on 
interspecies communication. Dr. Nitschke obtained her Ph.D. 
in psychology from Michigan State University and currently 
teaches as a full professor in the psychology department of 
Linfield College in Portland, OR. Dr. Nitschke is a certified 
applied animal behaviorist and certified professional dog 
trainer. In 2005, Dr. Nitschke was invited by the American 
Veterinary Medical Association to join a task force on animal 
valuation. Dr. Nitschke’s opinion is based on reviewing the 
declarations of Ms. Sherman, Jeff Sherman, and trainer Jenni-
fer Schneider, as well as drawing from professional empirical 
research and theoretical literature in applied behavior, ethol-
ogy, animal behavior, applied animal welfare science, psycho-
biology, and life span developmental psychology. In her ex-
pert opinion, Dr. Nitschke concludes: 

[A]t the time she died, Ruby was unique, not 
replaceable, not reproducible, and one-of-a-kind 
in two respects. 

First, Ruby fundamentally changed and was 
adapted through Ms. Sherman’s labors, growing 
cognitively, behaviorally, and physically under 
Ms. Sherman’s care, bonding, and training. At 
the time she died, Ruby was simply not the same 
dog as when purchased and could not be replaced 
with another dog without erasing the unique ad-
aptations and developmental changes occasioned 
under Ms. Sherman’s care of Ruby. Ms. Sherman 
transformed Ruby into a different being in sev-
eral salient respects, particularly given that Ruby 
joined Ms. Sherman at six weeks of age, a criti-
cal period of socialization and neurological de-
velopment. Experiences during this period of six 
to twenty-four weeks of age can alter the rate 
and/or direction of behavior schemas for a life-
time. Lifelong patterns can be shaped at this 
point in the life course. That Rube spent this pe-
riod being supported, nurtured, and guided by her 
partner Arlene likely altered Ruby’s behavior 
significantly. 

Second, in addition to Ruby changing intrinsi-
cally, the bond formed between Ruby and Ms. 
Sherman was also irreplaceable and unique. This 
is because it was created through numerous time-
place contacts over an extended period of time, 
and influenced by the individuating features of 
both participants (viz., Ruby and Ms. Sherman), 
who each brought their own histories, desires and 
volitions, cognitive and physical variables, not to 
mention the environmental context in which 
Ruby was raised (i.e., Ms. Sherman’s home and 
workplace and social network). 

 Defendants moved to strike the declarations of Howie, 
Pipkin, Nitschke, and a portion of Schneider’s declaration 
where she commented on how Ms. Sherman grieved for Ruby 
as she might the passing of a human being. As to the experts, 
the Defendants baldly asserted, without any evidence to sup-
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port their contention, that there was no generally accepted scien-
tific theory or methodology to support their conclusions con-
cerning the human-animal bond and the unique adaptation of 
Ruby while under Ms. Sherman’s care. I argued that they failed 
to make a prima facie showing to even justify a Frye hearing 
and supplemented with declarations from Howie and Nitschke 
stating that their conclusions were indisputably grounded in 
well-established doctrine and method. 
 

Ms. Sherman moved to strike the declaration of Donna 
Convery, the Defendants’ “expert” capping Ruby’s damages at 
$200, on the basis that she did not consider the extent to which 
Ruby fundamentally transformed under Ms. Sherman’s training, 
bonding, and daily care, turning into an adapted and unique be-
ing for whom a market or replacement value simply cannot exist. 
Furthermore, Ms. Convery ostensibly did not review any medical 
records, declarations, or discovery before offering her opinion. 
This was particularly fatal since at the time Ruby died, Defen-
dants were selectively alleging that some intrinsic defect or rare 
coagulopathy should be blamed. If this were the case, then it is 
hard to fathom that such a dog could be sold on any market. 

 
Judge McCarthy denied Ms. Sherman’s motion to strike 

the declaration of Donna Convery. The court also denied the 
Defendants’ motion to strike the declarations of Linda Pipkin 
and Dr. Nitschke. However, he granted the motion to strike the 
declaration of Ms. Howie as cumulative and the emotive para-
graph of Jennifer Schneider’s declaration. 

 
 More importantly, however, Judge McCarthy denied the 
defendants’ motion to cap damages. The order states: 

 
The central measure of damages is the intrinsic value 
of the property lost. It is inappropriate to restrict the 
value of Ruby to $100 or $200. The plaintiff is per-
mitted to present evidence of and assign value to 
Ruby with respect to her actual value. The value of a 
pet animal is qualitatively different than non-
animated property. 

 
 The parties stipulated to certify Ms. Sherman’s original 
notice of discretionary review as reviewable under RAP 2.3(b)
(4). They also stipulated to certify under RAP 2.3(b)(4) any 
other orders designated by any party in this case for appellate 
review. Review was accepted by the Court of Appeals, which 
issued a published opinion on September 29, 2008. 
 

Ruling 
 
 On the issue of whether Ch. 7.70 RCW, the statute that ap-
plies to suits brought against health care providers, and dictates eve-
rything from what claims may be brought, how long you have to 
bring such claims, and certain procedural prerequisites to bringing 
such a claim (e.g., a 90-day notice of intent to sue letter, a certificate 
of merit), the court held unanimously that it does not apply to veteri-
narians. Resultantly, claims for breach of bailment, conversion, neg-
ligent misrepresentation, breach of fiduciary duty, etc. were revived. 
This does not mean, however, that the court is saying they are all still 
viable claims, just that the court was wrong to dismiss them under 
the assertion that Ch. 7.70 RCW preempted and barred them. 

 
On the issue of RCW 4.84.250, the threat of paying attorney’s fees 
when the defendant pleads plaintiff’s damages at under $10,000 and 
then makes an offer of settlement under RCW 4.84.250 is eliminated. 
 
On the issue of valuation, the court affirmed Judge McCarthy’s deci-
sion to reject the defendants’ attempt to limit damages to fair market 
value. They did not go so far as to say that Ms. Sherman was auto-
matically entitled to intrinsic value or that that is the only measure 
the jury may consider. Rather, they said that the entire question of 
value is put in the hands of the jury. The jury will be instructed to 
evaluate first whether the evidence supports the existence of a fair 
market value; if so, then that is what Ms. Sherman recovers, and, if 
not, then the jury will determine if the evidence supports a replace-
ment value; if so, then that is what Ms. Sherman will recover, and, if 
not, then the jury will give an intrinsic value. The court rejected Ms. 
Sherman’s attempt to bar the testimony of Donna Convery, but, in 
turn, the court resisted efforts by the Defendants to prevent Dr. 
Nitschke and Ms. Howie from testifying that Ruby was 
“irreplaceable” and had a high intrinsic value. The court also identi-
fied a genuine issue of material fact with respect to the testimony of 
Ruby’s breeder, who said that if Ruby had a clotting disorder, there 
would be no fair market value. Finally, Ms. Sherman’s own testi-
mony as to Ruby’s value substantiated the fact that she would never 
“willingly” sell Ruby, and nor would a person in similar circum-
stances. 
 

Sexton v. Brown, 2008 WL 4616705 
 

This case was linked with Sherman v. Kissinger, but resulted in an 
unpublished decision on October 20, 2008. Mirror-image rulings 
between Judge McCarthy in Sherman and Judge Susan Cook in Sex-
ton allowed the court to incorporate its logic in Sherman by reference 
in deciding Sexton.  
 

Factual Allegations 
(Citations to the record on appeal are omitted) 

 
This matter involves the alleged wrongful killing of plain-

tiffs’ dog, Joe-e, by Dr. Kenny Brown on May 13, 2006, as well as 
the subsequent destruction of Joe-e’s body. Good Samaritans Jim 
and Merrylou Martin brought Joe-e to Pet Emergency Center 
(“PEC”) in Mount Vernon on this date, indicating that they had just 
found Joe-e hours prior to presentation. Defendant was working a 
shift at PEC that evening. He knew that the Martins were not Joe-e’s 
owners, but he offered them immediate euthanasia as an alternative 
treatment to additional diagnostics or referral to a specialist. Prior to 
taking the irreversible and non-emergent action of killing Joe-e, De-
fendant did not contact law enforcement, animal control, the humane 
society, or any other person outside of PEC to give the original own-
ers a chance to reunite with Joe-e.  

At the time he killed Joe-e, Dr. Brown had previously re-
viewed the euthanasia certificate signed by Mrs. Martin. This certifi-
cate was unmarked and did not indicate that the Martins were the 
owners or authorized agents for the owner of Joe-e. Nor did the Mar-
tins certify that Joe-e had not bitten any person or animal during the 
previous 15 days. Nor did the Martins indicate their desire to release 
Joe-e to PEC for communal or private cremation. Defendant later 
performed the necropsy on Joe-e without permission from the Mar-
tins or the plaintiffs. After killing Joe-e, Defendant had Joe-e’s body 
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communally cremated on or about May 16, 2006. He took these ac-
tions without contacting law enforcement, animal control, the hu-
mane society, or any other person outside of PEC.  

While Defendant contends that Joe-e was suffering severely 
and merited euthanasia, several other qualified individuals disagree, 
including Dr. Jed Varney, the first veterinarian to examine and treat 
him. In Dr. Varney’s estimation, Joe-e was “underweight but not 
clinically ill.” He was groomed and had a surgical scar on his abdo-
men. Dr. Varney surmised that Joe-e was owned by someone and not 
abandoned, based on his knowledge of the Marblemount area, its 
wildlife, and residents. Joe-e’s affect was “playful, bright, alert, and 
responsive, not painful, and he jumped up friskily when you tried to 
play with him.” Importantly, with reasonable medical certainty, Dr. 
Varney critically assesses Joe-e as follows: 

[H]e was in no danger of dying in the foreseeable 
future, was not appreciably suffering, and certainly 
did not need to be euthanized that evening. I in-
tended to hold him overnight, give him some fluids 
and monitor him until the next morning to give 
time for the real owners to find him or to present to 
the local humane society. 
 

 The initial blood profile results run by Dr. Varney were 
“untrustworthy” because the complete blood count (“CBC”) machine 
was not “passing controls” that day, meaning that it “was not produc-
ing accurate or precise data on blood samples examined by the ma-
chine, and the data cannot be trusted.” By doing a “hand differential” 
to validate results by microscope, Dr. Varney concluded that, “The 
blood appeared normal and did not reflect the high white count iden-
tified in error by the machine.” Blood results were “within normal 
limits.” 
 After completing the hand differential, his shift was ending 
and Defendant came on. Dr. Varney told Defendant of his interac-
tions with the Martins, that the CBC machine was not working prop-
erty, that he viewed Joe-e’s blood under a microscope, and that it 
appeared normal. He also told Defendant that Joe-e was found by the 
Martins hours prior to presenting at the clinic, that Joe-e was not in 
any danger, and he could stay the night with fluids and general ob-
servation. Dr. Varney later learned from Defendant of his suspicion 
that Joe-e had lymphosarcoma or lymphoma based on his evaluation 
of a blood slide. Defendant told Dr. Varney that after euthanizing Joe
-e, he performed a necropsy that was “grossly normal internally” and 
found “no gross evidence of cancer.”  

Office manager and 10-year veterinary technician Mary 
Altman also saw Joe-e on the date he died. Ms. Altman met the Mar-
tins at shift change on May 13, 2006 and learned that they had just 
found Joe-e in Marblemount. Ms. Altman described Joe-e as:  

alert, cute as a button, not dirty or matted, and ex-
cept for being very thin, was a happy little dog. He 
was not traumatized or injured. From the stand-
point of triage, he was not a trauma case, and did 
not appear to require immediate veterinary inter-
vention or euthanasia to end unbearable suffering. 
While he seemed to have some condition responsi-
ble for his thinness, the dog was otherwise 
friendly, responsive, and in good spirits. 
 

She notes that Joe-e “did not appear to be suffering or painful when 
[she] saw him” and his condition was: 

at the opposite end of the spectrum from a patient 

whose condition warrants, without question, in-
stant euthanasia, as in the case of a dog being 
rushed to the clinic with a broken back after being 
hit by a car and in obvious agony. 
 
Veterinary assistant Jennifer Holloman aided Dr. Varney 

and Defendant in treating Joe-e (identified as Spanky in deposition). 
Ms. Holloman describes Joe-e as presenting: 

relatively bright and alert, he was walking, he did-
n’t appear to be in any type of acute distress, his 
gum color was good. His vitals, as I remember, 
were within normal range. He did appear thin to 
me. 
 

Furthermore, Joe-e had “no mats in his fur” and he was “not filthy 
dirty.” Nor was he unkempt. Instead, “he did not look like his needs 
were not being met as far as taking care of that coat.” 
 At Dr. Varney’s direction, Ms. Holloman syringe fed Joe-e 
with little resistance. Dr. Varney’s recommendation after evaluating 
Joe-e and running blood tests was to “hospitalize [Joe-e] on fluids for 
the weekend and have [them] contact the humane society in the next 
morning.”  
 At shift change, Ms. Holloman overheard the conversation 
between Dr. Varney and Defendant, hearing Dr. Varney tell him 
“what he found on blood work, what he found out from the finders, 
what he found out from his physical exam.” She specifically was 
present when Dr. Varney discussed his observations, tentative diag-
nosis, and interpretations of Joe-e’s health, and his conversation with 
the Martins.  

At the time Defendant killed Joe-e, Ms. Holloman was pre-
sent and assisting by holding Joe-e. It was only after Joe-e died and 
Defendant flipped over his body to perform a necropsy that he first 
noticed a surgical scar.  

Months prior to May 13, 2006, Ms. Holloman informed 
Defendant of his obligation to notify the local humane society when 
a stray animal was brought to PEC by the sheriff after having been 
found in a ditch. The dog was lame but did not otherwise appear to 
be particularly unhealthy. While Defendant evaluated the dog, Ms. 
Holloman told him that they could not euthanize the dog as they had 
not waited three full working days and had made no documented 
attempt to notify animal control or post flyers. She explained that in 
Skagit County, strays must be kept 72 hours before being euthanized. 
When running his own practice in Kodiak, Alaska, after giving them 
food and water, Defendant many times would report stray animals 
coming in his practice’s back door to the police department or hu-
mane society. In Fall City, Nebraska, where Dr. Brown ran a busi-
ness for over 13 years, he followed a similar protocol to notify the 
sheriff’s department when a stray came to his hospital.  

Even Defendant confirms that Joe-e was QAR, quiet and 
responsive, his coat was a consistent length with hair about one to 
one and one half inches long without sparse, matted, or patchy areas, 
and his temperature, pulse, respiration, and gum color were within 
normal range, according to his own examination. On a pain scale of 
one to ten, which he notes is useful for determining an animal’s level 
of suffering, Defendant estimated that Joe-e was “probably about a 
pain level of four to five.” A nine or ten on this scale “would be an 
animal that would be laying there vocalizing, usually in recumbancy 
(sic) and vocalizing.” A one or two would “be an animal that you see 
nothing more than inactivity, being sluggish.” Dr. Brown notes that 
the pain scale is useful for determining the level of suffering for an 
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animal. On a suffering scale of one to ten, comparing Joe-e to a 
“ten”-point animal being hit by a car with internal injuries and laying 
there panting and whimpering in pain, Defendant also placed Joe-e 
“probably … at about four or five.”  

Defendant notes that he did not have any reason to believe 
that Joe-e would not have survived the night at PEC. “I don’t think 
he was that bad, no.” He acknowledges that Joe-e could have been 
put on IV fluids, placed on a heating pad and monitored all night to 
stabilize his condition. With such palliative treatment, Defendant 
confirms that Joe-e could have survived a few days. Indeed, Defen-
dant noted that “animals with lymphosarcoma” usually do not die 
immediately. He recalls treating one that survived three weeks. He 
did not believe that Joe-e’s death was “imminent,” in the sense that 
he would die within 24 hours. Even though he believed that Joe-e 
had lymphosarcoma, he confirmed that he appeared to be in the 
“early stages,” particularly since he did not have a subnormal or su-
pernormal temperature or a fever. He added that while most dogs die 
from lymphosarcoma, they can live for months or years. Defendant 
acknowledged that lymphosarcoma was a treatable condition leading 
to remission. Ten percent of the time, Defendant implied that remis-
sion was permanent. He admits that there were treatments available 
to ameliorate Joe-e’s suspected lymphosarcoma.  

There is no indication that Defendant ever mentioned the 
existence of a recent surgical scar to the Martins. Instead, they were 
told that Defendant suspected lymphoma but “needed to call in a 
pathologist to look at the slides” and that “a specialist would be 
needed to assess his exact condition.” Having never been in this 
situation before, the Martins “were taking the lead from the 
‘professionals’ treating the dog to determine the next course of ac-
tion.” When Mrs. Martin told Defendant that they could not continue 
with further treatment and asked him what do to next: 

[h]e didn’t reply. He just sort of shrugged his 
shoulders. After a couple seconds of awkward si-
lence, [Mrs. Martin] finally said, “Well then what? 
What do we do? Does he need to be put down 
then? 
 

Defendant “nodded his head in acknowledgement” but “suggested no 
other alternatives, or that [the Martins] needed to do anything else at 
[that] point.”  

Dr. Robert Mayo notes that Joe-e did not have lymphosar-
coma or lymphoma on April 5, 2006, a mere 38 days after he was 
treated by Dr. Mayo for a porto-systemic shunt surgery, which he 
describes as “uneventful with no complications” and “successfully 
completed.” Dr. Mayo adds: 

I saw no swollen lymph nodes in Joe-e’s neck, 
groin, legs, in the jejunal chain of lymph nodes, or 
in any other lymph node visible to me during the 
surgery. Had Joe-e been suffering from these con-
ditions, I fully would have expected to see such 
evidence intraoperatively, since I had opened his 
abdominal cavity through a long, ventral incision. 
 
Dr. April Sandors served on PEC’s board of directors, was 

and remains the second largest co-owner of PEC, and was an em-
ployee of PEC on May 13, 2006. During one of the first board meet-
ings on the issue of Defendant and Joe-e, Defendant stated that the 
first time he learned that Joe-e had an abdominal surgical scar was 
after he euthanized Joe-e, when he turned him over to begin the ne-
cropsy. He “expressed surprise at having found the scar.” Defendant 

also stated that the necropsy was “unremarkable except that the kid-
neys were slightly small.” Although Defendant preserved the kidneys 
in formalin at the time of the necropsy, he later decided not to submit 
them for histopathology, so he discarded them. Defendant did not 
say that Joe-e had mesenteric lymphosarcoma and he did not say he 
preserved any other tissues (e.g., mesenteric lymph nodes or intes-
tines) which would have been the appropriate tissues to collect were 
he suspicious that Joe-e had mesenteric lymphosarcoma..  

Meanwhile, at great emotional and financial cost, minutes 
after noticing that Joe-e had disappeared, Ms. Sexton and Mr. Recla 
spent the next 10 days actively searching for Joe-e, hiring search-and
-rescue, pet detectives, posting flyers, and contacting humane socie-
ties and veterinary hospitals in the area. It was not until May 23, 
2006 that they learned Joe-e had been killed on May 13, 2006 and 
that his body was discarded. The plaintiffs regarded Joe-e as their 
ward and sentient member of their family, who had no fair market 
value and could not be replaced or reproduced at the time of his 
death. Rather, he had an intrinsic value. The plaintiffs also intended 
to privately cremate Joe-e.  

In addition to damages related to wage loss, medical spe-
cials totaling thousands, expenses incidental to the search-and-rescue 
effort (in terms of time and money), general damages including emo-
tional distress and loss of enjoyment of life, prejudgment interest, 
and loss of use, the plaintiffs also seek damages for Joe-e’s intrinsic 
value (alive and deceased). Ms. Sexton suffered significant emo-
tional distress requiring medical treatment, taking a huge toll from 
the fruitless search for, and death of, Joe-e. To alleviate symptoms of 
insomnia, irritability, hypersomulence, apathy, headaches, migraines 
(including one that hospitalized her on May 29, 2006), lethargy, and 
muscle pain, Ms. Sexton sought treatment from several health care 
providers, including Dr. Jason Pehling, Dr. Susan Jones, and Dr. 
Dennis Mann, who each indicate a causal connection between the 
acts and omissions of Defendant and severe emotional distress in Ms. 
Sexton, manifested by several physical and mental conditions, in-
cluding migraines sufficiently incapacitating to require emergency 
room care and the rare intervention of a narcotic injection.  

Shortly after becoming his owner, and in an effort to save 
his life, Ms. Sexton authorized and paid for a surgery to correct Joe-
e’s suspected liver shunt, which was never definitively diagnosed by 
his previous owner because she declined diagnostic testing. By this 
time, she developed a very strong attachment to Joe-e and wanted to 
ensure his maximum chance of survival and normal life.  

It was also at this time that Ms. Sexton resigned from her 
two volunteer positions with SPDR as the breed representative, 
choosing to devote her time to Joe-e and tend to his special needs. 
Even after the surgery, however, Joe-e remained a special needs dog. 
On the date he died, he was under medical supervision by Dr. Mayo 
and Dr. Jackson at Highline Veterinary Hospital, and Ms. Sexton 
treated Joe-e consistently, dosing him three times a day with lactu-
lose and neomycin suspension and monitoring his input and output. 
She also gave him Pet Tinic and fed him prescription kibble for he-
patic complications. She trained Joe-e to come to her even when it 
was time to administer his medicine, which he permitted. Ms. Sexton 
also trained Joe-e to relieve himself on disposable potty pads so she 
could continue monitoring how much he urinated and defecated.  

Ms. Sexton hand-fed Joe-e to help him gain weight. She 
brushed his teeth, clipped his nails, administered medications, pro-
vided physical therapy, washed his face at least twice a day as the 
medication was sticky, massaged him at least once a day, bathed and 
groomed him routinely, and weighed him daily to monitor his pro-
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gress in recovering from the shunt surgery.  
Joe-e invaginated himself in the Sexton-Recla family. 

Though having done rescue for 13 years, Ms. Sexton notes that this 
was the first time a dog as special as Joe-e was available. They made 
every accommodation for Joe-e that they could, and his adoption was 
a considered decision. Joe-e spent roughly 20 hours each day with 
the Plaintiffs. They carried him up and down the stairs wherever they 
were so he could participate in their activities and become a regular 
part of their lives. At bedtime, Ms. Sexton carried Joe-e while she 
brushed her teeth. The two would look back at each other in the mir-
ror over the sink. Joe-e slept with the Plaintiffs on a heated mat on 
their bed. He was virtually always in the same room with them and 
was treated like an immediate family member. Joe-e’s inter-dog 
compatibility was marked and he assimilated well into the family 
dynamics, being accepted by the others immediately as one of the 
group. This was a highly valued factor by the plaintiffs.  

Though he had a very quiet and slow-to-trust disposition, 
Joe-e came to bond closely with Ms. Sexton, perking up whenever 
she entered the room. After daily caretaking, Joe-e came out of his 
shell with Mr. Recla, and to Ms. Sexton by emerging from his little 
blue house and looking to be picked up. Ms. Sexton carried Joe-e in 
a little pack, which she wore while doing chores around the house or 
at work, and where he would sit quietly for hours. He allowed Ms. 
Sexton to carry him around endlessly, and he also enjoyed traveling 
in a bassinette in the front seat of her truck with a good vantage point 
of the passing scenery. The plaintiffs did not crate or chain Joe-e, or 
leave him exposed to inclement weather. Rather, they monitored him 
so he could lie outside on their deck in the warm sun. They dressed 
Joe-e in warm and cute clothing, including a blue-hooded sweatshirt 
that said “PUP” on the back. The Plaintiffs provided for Joe-e’s well-
being in their wills.  

Ms. Sexton and Joe-e played routinely, engaging in interac-
tions that enriched both their lives. She even personalized her work-
place clothing with Joe-e’s image. Ms. Sexton took Joe-e to work 
with her every day, enjoying his ability to watch her and people with 
their companion animals coming to the clinic. Joe-e was intended to 
be Ms. Sexton’s personal good luck charm to accompany her to 
Lacey in June when she would sit for her certification as a veterinary 
technician. This never came to pass because Defendant killed Joe-e, 
causing such despondency that Ms. Sexton canceled sitting for the 
exam.  

The above bond to Joe-e makes clear why the Plaintiffs 
would undertake such Herculean efforts to find Joe-e after he disap-
peared from their trailer on May 13, 2006. The plaintiffs searched for 
ten days before learning that Joe-e had been killed on May 13, 2006, 
mere hours after being lost. On the day Joe-e died, he had last eaten 
two hours before disappearing from the trailer, was last bathed and 
groomed a few days prior, and had urinated and defecated just mo-
ments before getting lost.  

Based on Ms. Sexton’s experience as a long-term dog fos-
terer, rescuer, and re-homer of many breeds, specifically Yorkshire 
Terriers, she states with absolute confidence that Joe-e did not have a 
market value at the time he died. The fact that Joe-e was surrendered 
to her at no charge bolsters this point. Even after surgery, Joe-e still 
required daily medical attention and monitoring. Furthermore, he 
was neutered, had a slow-to-trust disposition, required careful han-
dling, and was not a puppy. All these factors, separate from the 
unique relationship, training, and time invested in making him a part 
of the plaintiffs’ family, negate the existence of any market for Joe-e.  

 

Procedural History 
On July 30, 2007, the trial court judge Susan Cook of Skagit 

County Superior Court granted Defendants’ motion for partial sum-
mary judgment fixing damages, in part, and granted Defendants’ 
motion for summary judgment dismissal, in part. The court also de-
nied Plaintiffs’ motion to strike the Declaration of Carol Confer. 
Plaintiffs’ motions for reconsideration were denied.  

Defendants subsequently moved to dismiss the claims for 
conversion and trespass to chattels, arguing that Dr. Brown never 
intended to cause emotional distress in the plaintiffs, and adding that 
he acted with legal justification. The court denied this motion, citing 
several questions of fact. The court also denied Dr. Brown’s motion 
to bar emotional distress damages for the intentional torts of conver-
sion and trespass to chattels. 

 
Ruling 

 
  
1. The court affirmed Judge Cook’s decision not to apply Ch. 7.70 
RCW to veterinarians. 
2. The court affirmed Judge Cook’s decision not to let defendants 
recover fees under RCW 4.84.250 by assigning a value to plaintiff’s 
damages. 
3. The court reversed Judge Cook’s decision to cap damages for 
Joe-e at fair market or replacement value, noting that it was a factual 
question whether Joe-e had an intrinsic value. 
The court affirmed Judge Cook’s decision to preserve the conversion 
and trespass to chattels claims and to hold that emotional distress 
damages were recoverable for those torts. 
 

Latest News 
 

 Defendant Kissinger has moved for reconsideration, noting 
that one of Ms. Sherman’s experts, Dr. Jean Dodds, has asserted with 
99% certainty that Ruby died from Dr. Kissinger hitting a major 
blood vessel in Ruby’s abdomen, not from a rare clotting disorder. 
Defendant contends that without a clotting disorder, Ms. Pipkin’s 
testimony that Ruby would have no market value becomes immate-
rial, and Dr. Kissinger’s breeder’s testimony as to market value is 
unopposed. Of course, Dr. Kissinger has not conceded that there was 
no clotting disorder, and the several other pieces of evidence that 
Ruby had no market or replacement value remain undisturbed. 

(Continued from page 16) 
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