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The monthly bar lunch and meeting will be at noon, Wednesday, 

May 5, 2010 at Northwood Hall.  Post-lunch CLE is on 

depositions! 
Reminder:  To attend the bar meeting you must pay the annual dues or 

the $15.00 fee (lunch included).   

 

Reminder 2:  Complete & return your WCBA Judicial 

Subcommittee Survey to Jim Haigh!  

WSBAôs Board of Governorôs Race 

Sparks Heated Local Campaign 
~By Alexander F. Ransom, Esq. 

 

Three Whatcom County attorneys are battling for the 

WSBAôs Board of Governors (BOG) District #2 seat.  Attor-

neys Philip Buri, Carrie Coppinger-Carter and Matt Daheim 

are battling in what remains to be the most hotly contested 

BOG race in Washington.  The BOG is the WSBAôs govern-

ing body, and supervises all WSBA executive functions.  At 

the April 7 Bar Luncheon, attorney Michael Heatherly moder-

ated the candidateôs panel discussion and asked them numer-

ous questions.  Although the discussion ran out of time, the candidates later pro-

vided written answers to the Newsletterôs staff.  Below is a brief summary of the 

candidates; and their oral/written answers to some questions posed to them: 

 
(Continued on page 7) 

Looking for the Presidentôs Column? - Its new home is on Page 2! 

EXTRA! EXTRA!   READ ALL ABOUT IT!   

WCBA NEWSLETTER UNDERGOES MINOR FORMAT CHANGES! 
 

Yup.  In order to improve the general cosmetic appearance and interest 

of the Newsletter we are trying out some minor changes, like consoli-

dating articles rather than having them span several locations, increas-

ing font size, adding splashes of color and more features.  Donôt like 

it?  Sue me.  Ha!  Just kidding, really.  Please donôt.  (Wrong crowd for 

such jokes!)  Feel free to let us know what you think.  This is an ongo-

ing process.  ~R! 
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Presidentôs Column 
   By Betsy Brinson 

   WCBA President 2010 

 

ñAre You Listening?ò 
 

Most of the time when I am asked ñHow are you?ò my response is 

ñIôm fine, how are you?ò or ñIôm O.K., how óbout you?ò or if I really 

want to impress with my stellar knowledge of grammar, ñI am well.  

How are you?ò  In the week or so before my sister-in-law passed away 

(and for the couple of weeks following), I was pretty blue and I was 

kind of wanting to talk about what was going on in my life, but gener-

ally you donôt just respond to ñHow are you?ò with ñMy sister-in-law is dying/died.ò  So, 

when someone asked me, ñHow are you?ò I answered, ñIôm up-rightò.   The response to this 

was empathetic, something along the lines of ñYea, I know what you mean.ò or ñYes, itôs 

Monday.ò, but it did not open an avenue for further personal conversation and we went on to 

discussing the business at hand. 

 

This response caught my curiosity and I decided to run an informal/unscientific test.  So, 

over the following two to three weeks, whenever someone would open a conversation by ask-

ing ñHow are you?ò I responded, ñIôm up-right.ò  Universally, the responses were empa-

thetic, but not a single person asked me about my answer.  No one asked ñIs there something 

wrong?ò  ñIs there something I should know?ò  ñThat sounds kind of down, is something go-

ing on?ò  I concluded that itôs possible that no one cares about my well being, and itôs possi-

ble that my response was too scary for anyone to want to make further inquiry, but I think itôs 

more probable that no one was actually listening.  They were responding, but they were not 

listening. 

 

Please donôt get me wrong; this is not Betsyôs own personal pity party.  This is by way of go-

ing back to my first column and re-emphasizing my goal of raising the level of collegiality 

amongst us.  A goal which I think makes good business sense because I truly believe that the 

better we know each other, the more collegiality we have, the better advocates we can be for 

our clients. 

 

I have a colleague who starts every conversation  with ñHow are you?ò and before I can even 

get words out of my mouth, my colleague is off and running about whatever motivated the 

call; ñWe need to do X in the Smith caseéò  At first I found this to be rather brusque, even 

rude, but as I have gotten to know this individual over time I have learned to accept that this 

is simply my colleagueôs modus operandi.  This individual is all business and there is seldom 

chit chat, and if there is, it is after business is taken care of.   
(Continued on page 6) 
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The Nook: Law Library News  
 

~By Virginia Tucker 

 

RCWs back to 2002 now online  
Need to know what a statute looked like in 2003? Want to find it without crunch-
ing through the Session Laws or searching on Westlaw? Great news! The Office of 
the Code Reviser has just created an online archive of old RCWs, back to 2002. 
The statutes are PDF files in the two -column format like the print version. At this 
point they donõt plan to add more years retrospectively because pre-2002 isn't 
available in a usable electronic format. The old statutes are not searchable, but it's 
easy to open the PDF file and then use Control -F to locate a statute number or 
phrase. Check it out at www.leg.wa.gov/CodeReviser/RCWArchive. You'll also find 
this link on the Law Library's website: www.whatcomlawlibrary.org.  
 
Additions to the collection  
Thanks to the generosity of law libraries in Seattle, the Law Library has received 
several donations of important treatises and practice materials. A few of these 
are: Corpus Juris Secundum (2006), Collier Bankruptcy Practice Guide, and Collier 
on Bankruptcy (current through 2008).  

Ramblings of a Small Time Country Lawyer 
  

~By Rajeev! 

  

Well, I reckon that as I have been granted the privilege of working with Mr. Ransom in guid-

ing the WCBA newsletter, I should take the opportunity to take advantage of the situation and 

subject you all to my own private musings.  Maybe all you big city Bellingham attorneys will 

cluck your tongues and say ñwhatever is to be done about that young fella from Blaine?ò but I 

suspect you have work to do, and will instead sigh, and read my article as a way to procrasti-

nate, thankful for the respite from your big city rat race. 

  

As a professionally youngish attorney (that is to say... I am both professionally young, and 

young professionally in an effort to cease aging and avoiding becoming a burnt-out cranky 

attorney now that Iôve reached a venerable 32.5 years of age) I am in a unique position to 

document the tribulations and trials of building a rural practice from the ground up.  When I 

say ñruralò, I mean it.  A lot of people flee to Bellingham from the hustle and bustle of the ur-

ban King County or elsewhere to escape ñThe City,ò but out here in Blaine I have begun to 

find that Bellingham is taking on its own symbolic form of Urban Evil.  At this point, my 

mother, a New York City girl born and bred, would throw up her hands in despair at my pro-
(Continued on page 5) 
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CLASSIFIED ADS 
Free to all WCBA members & firms 

e-mail ad copy as MS Word .doc file to: 

alex@ransom-lawfirm.com 

by the 15th of the preceding month 

Questions? Call 360 527-9400 

Office Space Available ï Bellingham 

Towers 

The place to be if youôre an Attorney. 

Email: nancy@hollanderinvestments.com 

Call 360-647-1916 (ext. 112) 240 sq. ft. 

to 2,000 sq. ft.  119 N. Commercial St., 

EXECUTIVE SUITES ON PROSPECT:  

Office in high visibility executive suites 

office building, next to the post office on 

Prospect Street and across the street from 

the courthouse and jail. Tenant will have 

shared use of two conference rooms, re-

ceptionist to answer phone and greet cli-

ents. This office has its own individual 

thermostat to control heat and air condi-

tioning in the office. Signage is available 

for business name and free parking for 

clients. Permitted parking available for 

tenant. The monthly rental amount of 

$650.00 includes heat, electricity, water, 

sewer, garbage and internet access.  

Call Katti Esp at (360) 715-3100. 

Office Space for Rent - $600/month 

 Great office space in historic building one block from the courthouse. Approx. 528 sq. ft. includes 

2 offices, bathroom, and kitchen area. Will share conference room downstairs, pending availabil-

ity.  Call Buckland & Schumm at 671-1881 to schedule a time to see the space. 

Roy, Simmons & Parsons , an established Bellingham firm, is accepting applications 
for an associate attorney position.  Excellent academic credentials required.  Experi-
ence in municipal and/or injury litigation preferred.   Please send a cover letter, re-
sume and references to Jeff Brown at 1223 Commercial Street, Bellingham, WA 98225. 

Office Space to RentðBellingham! 

Approximately 1000 sq ft of professional space. Two office spaces, two reception/conference 

areas, bathroom and kitchen. The space is comprised of the entire main floor of a Craftsman 

home and is one block from the courthouse on Dupont.   $1000/month + NNN.    Call David 

Rostykus, 360-220-6849 

LOOKING FOR LEGAL ASSISTANT  

Legal Assistant sought to work with experienced attorneys, primarily in the areas of criminal de-

fense and personal injury. Small congenial office with long standing employees. Excellent work 

product and a responsive and self starting attitude required. Word processing, filing and calen-

daring appointments are included in the duties. Some contact with public is required as part of 

the job, as is covering for other staff. Ideal candidate will have experience working in criminal 

defense and personal injury. Excellent benefits. Salary DOE. If interested, please send a resume 

and a cover letter to Lester and Hyldahl, 217 Prospect St., Bellingham, WA 98225. No phone 

calls please. All inquiries will kept confidential. 

mailto:nancy@hollanderinvestments.com
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vincial nature, but thatôs what she gets for raising me in Idaho. 

  

Donôt get me wrong, there are glorious things about coming into Bellingham to go to courté it is 

nice to see other attorneys face to face, and the practice of law in Bellingham IS wonderfully colle-

gial and friendly compared to practice in Seattle, where attorneys have very little incentive to keep 

up good relationsï I personally like working with the same set of attorneys and learning their indi-

vidual quirks and personalities.  There are some things, however, that I suspect put forward very 

special challenges to ñrealò rural attorneys practicing in Whatcom County simply because Belling-

ham is so wonderful. 

  

Bellingham is a powerful gravitational force, I would estimate, based on no actual data except my 

own hunches that 97% of attorneys in Whatcom County have their places of business in Belling-

ham.  This means, if they forget a document they can run back across the street, or at worst, zip 

back to Fairhaven.  This also means if they need to cancel a hearing at the last minute, it is not 

much of a hardship for opposing counsel, whereas for those of us practicing in Blaine or Lynden it 

means a wasted hour budgeted for travel to and from Bellingham.  By the way, did I mention that 

4th Corner doesnôt come out here?  Thatôs right, I get to hand deliver my own documents. 

  

I like it though.  I feel the extra effort and the face to face encounters I have with attorneys makes 

me invest just that much more in maintaining a professional collegiality and warmth, which 

frankly is exactly what I was looking for when I came to Whatcom.  And letôs face it, most of us 

value this and get annoyed when faced with the rogue cranky opposing counsel, but it does take an 

effort on our own part as well.  We donôt always feel like smiling and we are already in the profes-

sion of taking on the stress of othersô, protecting their lives, liberties and finances.  Yet, I think that 

is what is so amazing about Whatcom Countyé almost every attorney seems to make that extra 

effort.   

 

There is definitely a pleasant cultural self-selection going on in our legal community; it is a certain 

kind of person that chooses to live in Whatcom County and likewise it is a certain kind of attorney 

that I feel affinity towards that chooses to practice here (even you big city Bellingham attorneys!).  

~R! 
  

 

(Continued from page 3) 
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President Cont... 

 

My reaction to this colleagueôs approach caused me to cogitate on why is it that in our so-

ciety we deem it to be good manners, polite if you will, to open conversation with an in-

quiry about someoneôs health and well being?  We all do it.  Even when you are first intro-

duced to someone, you say ñHow do you do?ò or ñHow are you?ò  Iôm no psychologist, 

but most of the time societal norms and manners are based on a premise that behaving in a 

certain way is for the benefit of the group as a whole, for the good of the order.  So, why 

do we inquire as to anotherôs well being when we open an interaction?  My lay conclusion 

is that it helps us establish a basis for further interaction.  ñHow are you?ò  ñIôm well, and 

you?ò is societal/social shorthand for ñI care about you; do you care about me?ò  If ñyesò 

is the answer, then we have a basis to go further in our business or interaction.  If the an-

swer is ñnoò, then the response is ñIôm not doing business with you unless I have to or 

only to the degree I have toò, which is how I was reacting to my colleague who wouldnôt 

even take the time to hear, more less listen, to my answer to the question of ñHow are 

you?ò. 

 

A number of years ago there was a fabulous article in the Bar News.  It was an exchange 

of ever increasingly vituperative and vicious letters between two attorneys.  The punch 

line was something like ñthe reason that I didnôt meet your damn deadline was because I 

was attending my six year old sonôs funeral. He died last week from leukemia after six 

months of chemotherapy.ò  Of course opposing counsel was appalled  to learn this and felt 

awful about being nasty in the exchanges leading up to learning why his colleague had 

been, in his view,  dilatory, on the case they were handling.  However, he was, in true law-

yer-like fashion, able to justify his behavior by blaming opposing counsel for not telling 

him that his son was gravely, ultimately terminally, ill.  The point of the articleôs author 

was that we should maintain civility; you never know what could be going on for the 

other counsel.  MY point is, was he listening?  Did he ask? 

 

We have a standing joke in my family; ñYou didnôt tell me X.ò  ñThatôs because you did-

nôt ask.ò   

 

Are you listening?  Have you asked? 

 

Donôt forget the May 5th bar meeting; see you on June 2nd! 

Betsy 

(Continued from page 2) 
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Philip Buri (PB)  

Mr. Buri is a partner at Buri, Funston & Mumford. His practice emphasizes appellate and civil litigation.  He 

also represents community associations and is one of few attorneys in Whatcom County to represent parents and stu-

dents in school discipline and special services hearings.  Phil served as a law clerk in the United States District Court 

from 1993-1995.  Before founding Buri Funston, he was an appellate litigator for eight years at Brett and Daugert in 

Bellingham.  Among other things, Philip is known as the ñgo to guyò regarding professional responsibility issues. 

Matt Daheim (MD)  

 Attorney Matt Daheim recently joined the law firm of Robinson and Kole.  Before that, Daheim was an assis-

tant attorney general for nine years, representing the Departments of Labor and Industries, Social and Health Ser-

vices and Licensing in central and western Washington.  For the last two years, Daheim worked in the Torts Division 

defending lawsuits filed against state agencies and officers related to personal injuries, employment issues and con-

struction disputes.  He has served as a member of the WSBAôs Civil Rules Committee and its Professionalism Com-

mittee.  He currently co-chairs the Law Day in Schools Committee. 

Carrie Coppinger Carter (CCC) 

 Attorney Carrie Coppinger Carter, a Whatcom County native with 11 years of legal experience, recently 

launched her own law firm.  Sheôs practiced law in Bellingham since 2000, most recently as a partner at Shepard 

Abbott Carter.  She has also served on the Disciplinary Board of the WSBA and currently sits on its Leadership Ad-

visory Board.  Her new firm predominantly serves plaintiffs in civil and commercial litigation involving employee 

discrimination, wrongful termination, personal injury and wrongful death. 

**  **  **  **  **  **  

The 2008-2011 Strategic Goals adopted by the BOG in 2007 include, ñWSBA strengthening its connection with 

its membership.ò What are one or two things WSBA could do to strengthen its connection to the membership? 
CCC:  ñIncreasing accessibility to CLEôs especially, for people outside King County, is a step in the right direction,ò says 

Coppinger-Carter.   ñThereôs a lot of room for improvement.  Accessibility is still very much an issue.  I really donôt like driv-

ing to Seattle for a 4-hour CLE, and then find myself out of the office for the remainder of the day.ò Additionally, Coppinger-

Carter wants to inform members of the WSBAôs services available to all of us.  ñA lot of people donôt know how the Bar Asso-

ciation serves us as far as making the transitions to independent practice, and getting support when weôre going through stress-

ful personal times,ò she says.  In accomplishing accomplish these goals; Coppinger-Carter wants to send surveys and other in-

formational materials out to District 2ôs membership.   

PB: ñI think the bar should help us get into practice, stay in practice, and get out of practice,ò says Buri.  He explained a 

new program where experienced volunteer lawyers mentor newer lawyers.  ñI love that idea.  The best education that exists is 

lawyers training other lawyers.  Thatôs how our profession has always done it.ò  As far as staying in the practice, Buri empha-

sized that we need our Bar to show us how to ñstay out of trouble, and do some good once in a while.ò  Third, Buri stated the 

Bar Association should assist member in getting out of practice.  ñWith the Baby Boomers aging, part of the issue that every-

one is facing is, óhow do I make that transition?ô  You see law firms struggling with this, you see individual lawyers struggling 

with this.  I think weôre going to have great demand in the next ten years for smart ways that attorneys can close their practice 

or transfer it over; and do it in a way that doesnôt leave them bankrupt.ò 

 

Are there particular issues involving WSBA that you believe would be of particular interest to lawyers in District 

2, particularly Whatcom County? 
PB: ñWhatcom lawyers are particularly involved in business that crosses the Washington ï British Columbia border.  I take 

special interest in any program that brought Washington and BC lawyers together,ò says, Buri.  He also believes that we have 

an important interest in coordinating the work of State and Tribal courts.  ñHaving appeared in the Lummi, Nooksack, and Swi-

nomish Tribal courts, I believe they have a valuable role to play in promoting economic development on and off tribal lands.ò  

Finally, Buri wants to ensure that the BOG exercises its disciplinary power fairly and equitably.  ñMy experience teaching eth-

ics has shown me that lawyers work every day to comply with their ethical responsibilities.  When a lawyer in good faith makes 

a mistake, it should not destroy his or her reputation or career.ò 

MD:  ñThe most important issue facing District 2, particularly Whatcom County, is court funding,ò says Daheim. ñAs court 

(Continued from page 1) 

(Continued on page 8) 

WSBA B.o.G Election Cont... 
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DVD Review: 10 Rules For Dealing With 

Police 
~By Alexander F. Ransom, Esq. 

A young black man drives an urban highway at night, rap music blast-

ing. He makes an improper lane change.  A police car pulls behind him. The 

man becomes agitated as he stops, muttering under his breath, "I am tired of 

this [expletive]!" He projects much attitude when the officer approaches his 

vehicle, shines the flashlight, and requests license and registration.  Quickly, 

the situation worsens: officer orders the male out of his car, roughly hand-

cuffs him, seats him on the sidewalk and searches the vehicle.  Luckily, the 

officer finds no contraband. Adding insult to injury, however, he leaves the 

manôs belongings strewn about the sidewalk after citing him for Improper 

Lane Change. 

 

This is the opening scene to 10 Rules For Dealing With Police, a 

DVD recently released by Flex Your Rights, an educational nonprofit organization launched in 2002.  Flex 

(Continued on page 9) 

funding drops the availability of the court drops.  In turn, access to justice declines.  This is important because as the economy 

struggles, the need for judicial intervention increases.ò Daheimôs first approach is to explore ways we as an organization can open 

the dialogue to help our courts become more efficient.  ñIf that is unsuccessful, we must be willing to work with the legislature to 

ensure that it understands the great efforts that have been made by the courts to operate within its budgetary constraints and hon-

estly considers what it can do to assist the budget shortfalls.ò 

 

GR 12.1 (the court rule defining the scope of WSBAôs activities) provides that the association will not ñ[t]ake posi-

tions on political or social issues which do not relate to or affect the practice of law or the administration of justice . 

. . .ò  In the past couple of years the BOG has come under fire from some members for taking action on politically 

sensitive issues.  Probably the most widely discussed was a board resolution supporting same-sex marriage.  Where 

do you feel the BOG should draw the line in getting involved in controversial issues? 
MD:  ñThe Board has a responsibility to fulfill the mission and purpose of the WSBA,ò says Daheim. ñOur mission, as found in 

the Fundamental Principles of Professional Conduct, is to ensure that our legal system is strong and that all individuals can 

achieve justice.ò If an issue fits within that focus, says Daheim, it is the Boardôs responsibility to consider the issue.  ñObviously, 

communication with all members of the WSBA is vital when controversial issues are discussed and decided so that all viewpoints 

are heard.ò  

CCC: ñGiven the issues that are brought before the Board, itôs the Boardôs responsibility to listen.  We need to listen to both sides 

ï all sides ï and get out and talk to our members.  GR 12 gives us the box within where weôre supposed to act, but it doesnôt give 

us the black and white.  So you have to address the issues as they come before us.  I think GR 12 does guide us, but does not give 

a definitive answer for any issue that comes before the Board, and thatôs why you have the diversity of Board members to look at 

those issues when they come up.ò 
 

**  **  **  **  **  **  

All three of our attorney candidates are well-qualified and would do an excellent job serving our District.  

They each have their own unique background and experiences which they bring to the position.  Trust me, they are ac-

cessible; and willing to answer any questions you have regarding future plans for District #2.  VOTE!  You have, by 

now, received your paper ballot from the WSBA.   They must be returned by 5:00 p.m. on May 17. 

(Continued from page 7) WSBA B.o.G Election Cont... 
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Your Rights has street credibility.  They also created the classic, BUSTED: The Citizenôs Guide to Surviv-

ing Police Encounters, a now-classic DVD shown at police and community forums across the country.  I 

showed BUSTED when speaking on behalf of the ACLU at local community forums.  Similar to BUSTED, 

the newly released 10 Rules DVD educates citizens of their Constitutional Rights when confronted by po-

lice.  10 Rules also teaches viewers how to (1) deal with traffic stops, street stops and police at your door; 

(2) maintain oneôs cool while exercising Constitutional rights, (3) avoid common police tricks, and (4) pre-

vent unlawful/humiliating searches.   

 

10 Rules is, easily, the most sophisticated and entertaining film of its kind. Narrated by the legen-

dary trial lawyer William ñBillyò Murphy, Jr. (from HBOôs The Wire), 10 Rules depicts hypothetical situa-

tions of innocent people dealing with heavy-handed policing tactics.  The producers collaborated with vic-

tims of police abuse, legal experts and law enforcement professional in developing a powerful resource.  10 

Rules also addresses how to deal with racial profiling and police misconduct.  Consequently, the result is a 

taut, powerful and progressive work of art.  

 

Similar to BUSTED, 10 Rules summarize our 4th, 5th and 6th Amendment rights against unlawful 

searches, self incrimination, and the right to an attorney.  Unlike Busted, however, 10 Rules moves beyond 

a stale and flat discussion of Constitutional rights.  10 Rules informs citizens how to properly exercise these 

rights during high stress situations.  Billy Murphy, Jr. sums it up perfectly when describing Rule #1: Al-

ways Keep Cool: ñThis isnôt about respect, itôs about common sense.  If you donôt check your ego at the 

door, and you let it take control of you during a police encounter, then youôll regret it every time.ò  He en-

courages people to avoid talking back, never use profanity, and control body language and voice tones. 

 

I found 10 Rules discussions on avoiding police manipulations particularly interesting.  ñNever let 

an officerôs false threats of promises trick you into waiving your rights,ò says Billy Murphy Jr.  ñRefusal is 

not evidence of guilt and does not give officers the legal right to detain you.ò  He discusses Rule #5: Deter-

mine When Youôre Free to Go; Rule #6: Avoid Exposing Yourself, Rule #7: Donôt Run and Rule #8: 

Never Touch a Cop.  The overall strategies provide a solid gameplan for the average citizen confronted by 

police.  ñNever tell the Officer you know your rights,ò says Billy Murphy Jr. to a classroom full of young 

minorities.  ñShow you know your rights by exercising them. Simply say, óI donôt consent to searches.ô If 

police continue searching without consent, your lawyer can suppress evidence.ò 

 

The approach makes sense. In my experience, many criminal defendants end up facing trumped up 

charges of Resisting and Obstructing ï in addition to the primary charge they were stopped and investi-

gated for ï simply because they copped an attitude with police!  These additional charges could have been 

avoided if they practiced the strategies of 10 Rules.  A cool head coupled with a healthy respect for law en-

forcement really helps.  Honey tastes sweeter than vinegar.   

 

10 Rules is a great movie.  From simple misunderstandings to illegal searches and excessive force, a 

bad police encounter can happen to anyone. ñThere are lots of good police out there doing what needs to be 

done,ò says Billy Murphy Jr.  ñThere are also a few cops who donôt respect the basic rights of innocent 

people.  The problem is, you donôt get to choose who youôre dealing with.ò  Amen.  I highly recommend 10 

Rules for Dealing with Police be shown at high schools, youth and law forums, police, and citizens groups.  

For your viewing pleasure, 10 Rules is also found in www.youtube.com.  Entertainment value aside, 10 

Rules is the most informative resource of its kind. 

(Continued from page 8) 

http://www.youtube.com
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A C R O S S   T H E   L I N E 
IMMIGRATION AND CROSS BORDER UPDATE FROM CHANG & BOOS                

By Scott Railton, 1305 11 th  Street, Suite 301 Bellingham, WA 98225   srailton@americanlaw.com  

U.S. Supreme Court Finds Affirmative Duty on Counsel to Advise on Immigration 

Consequences of Criminal Convictions.   
 

 On March 31st, the U.S. Supreme Court issued a landmark decision for lawyers, placing an 

affirmative duty on defense counsel to advise on the immigration consequences of criminal convic-

tions.  In Padilla v. Kentucky, 599 U.S. ______ (2010), the court held, that in light of the unique se-

verity of deportation upon a client, the 6th Amendment requires defense counsel to provide affirma-

tive, competent advice to a noncitizen defendant regarding the immigration consequences of a guilty 

plea.  Absent such advice, a noncitizen may raise an ineffective assistance of counsel defense in post

-conviction proceedings. 

 

The soon-to-retire Justice Stevens wrote the majority opinion, with Justices Kennedy, Ginsburg, 

Breyer and Sotomayor joining in. Interestingly, concurring were Justices Roberts and Justice Alito.  

Justices Scalia and Thomas dissented. 

 

 The defendant Padilla was a green card holder who faced deportation for pleading guilty to 

transporting a large amount of marijuana in his truck in Kentucky.  After agreeing to a plea, Padilla 

claimed in post-conviction proceedings that his counsel failed to warn him of the immigration con-

sequences of his plea.  His attorney specifically told him ñnot to worryò about immigration, since 

heôd been in the United States for so long. (Attorneys:  for the record, length of permanent residence 

is absolutely immaterial as a defense for many removable offenses.)  On appeal, the Kentucky Su-

preme Court denied Padillaôs pursuit of post-conviction relief, saying that defense counsel was not 

obliged to advise on immigration, which the Kentucky Court said was merely a ñcollateral conse-

quenceò of the conviction.   

 

 The Supreme Court disagreed, essentially finding it disingenuous to not see deportation as a sig-

nificant penalty.  The Court found the possibility of deportation to be a very real and possibly severe 

penalty for a plea agreement, because of its unique character.  The Court felt it unrealistic to 

ñdivorceò the penalty of deportation from a convictionôs ordinary penalties, when considering the 

adequacy of counsel.   

 

 The Supreme Court based its decision on an interpretation of the 6th Amendment, reading into 

the Amendment an affirmative duty to provide competent advice regarding immigration conse-

quences.  The duty is affirmativeðnon-advice or silence on such matters is ineffective assistance.  

That is, the Court could have found that ineffective assistance was confined to cases where counsel 

gave bad advice regarding the immigration consequences, but instead went the additional step of 

(Continued on page 11) 
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saying no advice on such matters is ineffective assistance.  Even where the deportation conse-

quences are unclear--and this can be a very gray area of law sometimes--the Court said thereôs a rea-

sonable expectation that clients will receive advice regarding the possibility of adverse immigration 

consequences. So, gone now are the days now where defense counsel can merely consider immigra-

tion a collateral consequence of a plea, with counsel under no real obligation to advise regarding 

immigration.   

  

 The Court stated that such a lawyerôs duty includes (1) making inquiry as to citizenship/

immigration status at the beginning of the attorney/client relationship, (2) investigating the conse-

quences of plea alternatives, and (3) investigating the effect of sentencing alternatives.   

  

 Finally, the Court supported ñinformed considerationò of deportation consequences between de-

fense counsel and prosecutors during plea-bargaining, recognizing what a weighty matter deporta-

tion is in reference to any possible plea bargain. 

  

 The decision relied substantially on the professional standards set out in the National Legal Aid 

and Defender Association Performance Guidelines for Criminal Representation and the American 

Bar Associationôs Standards for Criminal Justice.  After Padilla, it would seem that a complete fail-

ure to consider immigration consequences invites the possibility of a malpractice suit or an ethics 

complaint, in light of the decision. 

  

 I find the decision striking on a number of levels.  The Supreme Court with this decision is es-

tablishing minimum levels of competence for a profession traditionally regulated by states.  The de-

cision is also expands the breadth of the 6th Amendment, which is a bit curious considering the con-

servative majority of the Court. And with a 7-2 vote, the decision wasnôt particularly close. Based 

on this case as well as the Citizens United v. Federal Election Commission regarding campaign do-

nations by corporations (now allowed), it seems the Court is very much in the policy making busi-

ness, despite several members purported deference to stateôs rights and original construction.  Just 

one lawyerôs opinion, but I think the Roberts Court is very much in the policy-making business. 

  

 Several summaries of the case are now being produced by non-profit organizations.  One par-

ticularly good summary can be found at www.immigrantdefenseproject.org. This source provides a 

summary of the decision, as well as reference resources for determining the immigration conse-

quences of a criminal conviction.   

 

 The decision itself can be read at http://www.supremecourt.gov/opinions/09pdf/08-651.pdf 

(Continued from page 10) 
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                   Whatcom County Bar Association 

                    April 7, 2010 Minutes 

 

Northwood Hall, Bellingham, Washington 

I.  Call to Order:   
 President Betsy Brinson called the meeting to order at 12:18 p.m. 
 
II. Recognition of Judicial Members, Guests, and New Members: 

President Betsy Brinson recognized the judicial members present and introduced new members and guests.  
The following new members were introduced: Adrian Madrone, Kristen Slone, and Rebecca Wilder. 
  

III. Approval of March Minutes: 
 The March minutes were unanimously approved. 
 
IV. Law Advocates Report: 

Mary Swenson announced the attorneys that provided pro bono services last month.  The pro bono prize 
box winner was Tom Lester.  Tom received a certificate from Rocket Donuts. 

Mary also announced that Law Advocates is advertising for Maryõs successor as she is stepping down in June.  
Street Law and Tenant Clinic sign up sheets were passed around.   

 
V.  Committee Reports and Announcements: 

Treasurerõs Report:  WCBA Treasurer Dennis Williams presented the April 2010 Treasurerõs Report.  As of 
this date there were 179 members, $1,580.72 in deposits for the month, and an ending balance of 
$31,642.69.  The IRS has forgiven all of the WCBA penalties, which totaled $6767.74. 

Washington Women Lawyers ð Whatcom County Chapter:  Bethany Allen announced that the 7th Annual 
Back to Work Clothing Drive is Underway.  Donations are being collected thru May 5th bar meeting.   

Announcements:   
Doug Roberts sent out a survey regarding the new calendaring for Whatcom County Superior Court.  

Doug proposes a new method where the court calendar is online.  Please contact Doug if inter-
ested in looking at alternatives to the current system. 

Matt Daheim left the Bellingham Attorney Generalõs Office after nine years and has joined the firm 
of Robinson & Kole. 

Dominique Zervas-Foley announced that today is the first day of her new law practice.   
Heather Erb reported on the results of the local mock trial team at the state competition. 
Law Day Committee:  Matt Daheim announced that the Law Day Committee wishes to change focus 

and expand to include having seminars which are greater community based and not just at 
schools on legal topics relevant to the times.  Matt ade three motions: 1) expand focus to include 
two to three seminars a year in the community, 2) for WCBA to support its efforts, 3) change of 
name from Law Day in Schools Committee to Community Law Education Committee.   All 
three motions were unanimously passed. 

Whatcom Dispute Resolution Center 40 hour course has been approved for CLE credits.  Focused 
on medication. 

 
VI. Business: 

2010 WSBA Bar Leaders Conference is June 4-6th. 
 
There is a Northwest Justice Project proposal for private attorney involvement to review plan.  They are 

(Continued on page 13) 
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looking for feedback by April 12.   
 
Betsy reported that the WCBA received thank you notes from the local high school mock trial teams for the 
WCBA support.  
 
Doug Hyldahl reported that the Food Bank: sends their thanks to all who contributed food and money at 
Lester & Hyldahlõs St. Patrickõs Day party.  They received lots of food and $1,100.00. 
 
Request for Liberty Bell Award nominations:  Mary Swenson reminded members that she is taking nomina-
tions for the Liberty Bell Award.  She needs nominations as soon as possible.  The award will be given on 
May 5th.  Nominations need to come to Betsyõs office.   
 
CLE committee: Jennifer Wilner is the chair of todayõs CLE, which is Cost-Effective Self-Management for a 
Small Law Office.  Mayõs CLE is on the new Domestic Partnership Law 
 
Betsy reminded members to complete and return the survey that went out with the March WCBA newslet-
ter.  It can be returned to Betsy or Jim Haigh. 
 
Wendy Bolke announced that the Bellingham Attorney Generalõs Office was broken into and reminded eve-
ryone to make sure to follow secure procedures for their files. 
 
New business: 
 
Betsy asked members if they are interested in having an attorney roster on the WCBA website and if mem-
bers are willing to pay extra money to have it searchable.  Discussion ensued.  Several members suggested 
having a Facebook page instead.  A subcommittee was formed to look into this issue.       

 
VII. Bar Lunch Program:  Statements by Candidates for WSBA Board of Governorõs Position  

   

The program consisted of statements by the candidates for the WSBA Board of Gov-
ernorôs Position with follow-up questions by Michael Heatherly.  The speaker can-

didates were Philip Buri, Carrie Coppinger Carter & Matthew Daheim  
 
 

VIII. Meeting adjourned:   President Betsy Brinson adjourned the meeting.   

(Continued from page 12) 
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