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The Nook: Law Library News
Appellate Court Briefs for free

Did you know? Briefs from Washington appellate courts became available last
year for free directly from the Washington Courts website. Coverage is currently:
 Supreme Court briefs – starting in June 2006
 Court of Appeals Division I – starting in June 2009
 Court of Appeals Division II – starting in June 2006
Briefs from Division III are not yet available. Check it out at www.courts.wa.gov/appellate_trial_courts/
coaBriefs/index.cfm?fa=coaBriefs.home You'll also find this link on the Law Library's website:
www.whatcomlawlibrary.org.

Subscribe to Appellate Opinions:
Another free service from the Courts website: You can automatically receive appellate court opinions—
within 30 minutes of filing. You can customize your profile so you receive only published opinions and/or
only Division I, for example. It‘s also possible to sign up to be notified of changes to pattern jury instructions, proposed court rules, and court press releases.
Go to http://www.courts.wa.gov/notifications/

The President’s Column
By Betsy Brinson
WCBA President 2010

“Is Winning Worth Losing?”
If you were in attendance at the March Bar Meeting, you learned that a group of
practitioners have launched a collaborative law group, Whatcom Collaborative Professionals. I confess to being one. There‘s a natural fit between family law and collaboration, especially when there are children involved. You can dissolve the marriage but you still end up with on-going relationships if there are children and a
―scorched earth – winner take all‖ approach does not bode well for smooth future
interactions where cooperation and good will are the grease that keeps the wheels from squeaking. I‘ve had
my share of cases where the parents couldn‘t each stop trying to be ―the winner‖ and the only real losers
were the kids. There‘s also a good fit with collaboration in the areas of employment law, contracts and even
malpractice. And, if you think about it, what‘s a plea bargain but the ultimate collaboration? Additionally, I
am a wuss and I‘ve never liked confrontation, so collaboration seemed like a good fit for my personality.
Boy, did I and do I have a lot to learn!
The least obvious and most important rule of true collaboration is that collaboration is not compromise.
We‘ve all been in the situation where the desire was to conclude something and it seemed that the most expedient way to do that was to get both sides to compromise to some degree or other; everybody gives a little
and we meet in the middle, right? The problem with pure compromise in ongoing relationships is that rarely,
(Continued on page 3)
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whether it‘s one sided or by all parties, results in a lasting solution or peace; someone, and sometimes everyone, walks away feeling short changed which then leads to foment that generally results in another out-break
or problem sometime down the road. The key to a real resolution is to ―horse trade‖; if you get something
that‘s important to you and less so to me and I get something that‘s important to me and less so to you, we can
settle our difference.
Another challenge is to get out of your client‘s way. It‘s difficult for those of us who have been trained as
advocates to not just pick up the reins and take charge. After all, our client‘s are paying us for our advice and
guidance and we‘re the ones that spent lo‘ those many years in learning by book and experience. I had to
smile at myself when I recently had some photos taken for (don‘t fall over) my web page. The photographer
made a specific recommendation regarding selections and the smile came when I made my selection and specifically told the photographer I wasn‘t going to follow her advice. Same thing in a collaboration; we can advise but we should not decide or lead or it isn‘t a collaboration because it‘s not owned by the client.
So, how does it work? Well, first the attorneys do a bunch (60+) hours of training to learn how to collaborate
and get out of the way and other skills that are useful in this approach to solving conflict. The general concept is a series of guided four-way meetings with the clients and their respective attorneys to resolve identified issues. If we need an expert‘s opinion, say on the value of the family home, then we retain a single expert as a neutral, and that expert advises everyone; no dueling appraisers, meaning less cost. The goal is to
work our way through all of the issues without turning to a third party, like a judge or an arbitrator, to make
decisions or determine outcomes; it‘s ultimately up to the parties to decide how it‘s going to be.
So far this sounds really easy, right? Just sit back and let the clients reach an agreement. No, you earn every
penny because to get to true resolution, people have to feel that they have been heard and often the other side
doesn‘t want to or know how to really listen. It means you have to deal with the elephant in the room; you
don‘t get a pass by saying ―it doesn‘t matter that X happened, it‘s a no fault divorce state‖. I don‘t know
about you, but I didn‘t have any classes in school on dealing with a spouse wanting to confront and get an
apology from the other spouse for having an affair; talk about an emotionally uncomfortable discussion! But,
sometimes the reason a case won‘t settle is the emotional component that hasn‘t and won‘t be addressed in the
traditional legal arena. Additionally, do you know how hard it is to let someone you‘re representing do something you don‘t think is the best choice? Harder than you might think, but then, whose picture is it anyway?
So why would clients and attorneys use this process? What the clients get out of the process is resolution to
all of their issues, whether they‘re legally material or not. What the attorneys get out of the process is the
freedom to think and work ―outside of the box‖. What keeps everyone in the process is the disqualification
clause that says if the process is not completed via collaboration, both attorneys recuse themselves and the
parties have to start over with a new team of litigators. What keeps everyone honest is the transparency
clause that says that if anyone is ―hiding the ball‖ or letting a mistake go uncorrected, the process ends and
the case has to start over with new, you guessed it, litigators. This process is not for everyone or for every
case, but it is an alternative to traditional litigation that can and does work. If you‘d like more information
about this process, please contact the president of Whatcom Collaborative Professionals, Cat Zavis, or listen
to the Legal Dockett on KGMI at 10 am Sundays.
Let‘s enjoy the summer; I‘ll see you at the June 2nd meeting but not again until the September 1st at the next
Bar meeting after that but we hope to have a news letter every month, even over the summer!
Betsy
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EXECUTIVE SUITES ON PROSPECT:

Office in high visibility executive suites
office building, next to the post office on
Free to all WCBA members & firms
Prospect Street and across the street from
e-mail ad copy as MS Word .doc file to:
the courthouse and jail. Tenant will have
alex@ransom-lawfirm.com
shared use of two conference rooms, receptionist to answer phone and greet cliby the 15th of the preceding month
Questions? Call 360 527-9400
ents. This office has its own individual
thermostat to control heat and air conditioning in the office. Signage is available
Office Space Available – Bellingham
Towers
for business name and free parking for
The place to be if you‘re an Attorney.
clients. Permitted parking available for
Email: nancy@hollanderinvestments.com tenant. The monthly rental amount of
Call 360-647-1916 (ext. 112) 240 sq. ft.
$550.00 includes heat, electricity, water,
to 2,000 sq. ft. 119 N. Commercial St.,
sewer, garbage and internet access.
Call Katti Esp at (360) 715-3100.

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239;
360-714-9189; joann.vesper@gmail.com
Office Space for Rent - $600/month
Great office space in historic building one block from the courthouse. Approx. 528 sq. ft. includes 2
offices, bathroom, and kitchen area. Will share conference room downstairs, pending availability. Call
Buckland & Schumm at 671-1881 to schedule a time to see the space.
Office Space to Rent—Bellingham!
Approximately 1000 sq ft of professional space. 2 office spaces, two reception/conference areas, bathroom and kitchen. The space is comprised of the entire main floor of a Craftsman home and is one
block from the courthouse on Dupont. $1000/month + NNN. Call David Rostykus, 360-220-6849
Roy, Simmons & Parsons, an established Bellingham firm, is accepting applications for an associate attorney position. Excellent academic credentials required. Experience in municipal
and/or injury litigation preferred. Please send a cover letter, resume and references to Jeff
Brown at 1223 Commercial Street, Bellingham, WA 98225.
LOOKING FOR LEGAL ASSISTANT
Legal Assistant sought to work with experienced attorneys, primarily in the areas of criminal defense
and personal injury. Small congenial office with long standing employees. Excellent work product
and a responsive and self starting attitude required. Word processing, filing and calendaring appointments are included in the duties. Some contact with public is required as part of the job, as is covering
for other staff. Ideal candidate will have experience working in criminal defense and personal injury.
Excellent benefits. Salary DOE. If interested, please send resume and cover letter to Lester Hyldahl,
217 Prospect St., Bellingham, WA 98225. No phone calls please. All inquiries kept confidential.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

Wait? What? I‘m back? I was sure that a deluge of letters to Betsy Brinson would have
halted me from going onward with this literary Odyssey, but instead I got a few letters and
phone calls from wiser attorneys advising me that the meaning of life was, in fact, to stick it to
those Big City-Slicker Bellingham Attorneys ™. This week, however, I will make common
cause with my distinguished urban colleagues, or at least discuss a topic of common interest.
“NOBODY” LIKES JUDGES
*crickets chirping*
No, I haven‘t lost my mind, nor am I attempting to flush my career in Whatcom County
down the drain. You see, I am ―nobody,‖ and I tried to make a subconscious literary connection for you in my first sentence with the word ―Odyssey.‖ You may recall that our noble
agrarian warlord and adventurer, Odysseus, was also a ―nobody.‖ More on this in a moment.
Let‘s face it, for most young attorneys, and for many attorneys in general, there is nothing more terrifying than standing in front of an audience of your colleagues, your client, the opposing counsel and having the Judge stare at you as if she were trying to decide whether you
had really passed the bar exam, or even worse, having her verbalize her perception that your
position is the most laughable and infuriating one ever heard in her 42 years on the bench.
You have to feel sorry for Judges, however. Nobody like Judges. I recently read a study
in which people, divided into two control groups, were given the facts of a case and two possible outcomes. One group was told the judge ruled one way, the other group was told the judge
ruled the other way… regardless, both groups at about an 80% rate considered the judge‘s ruling to be wrong. Judges cannot win, they can only do the best job they can, because regardless,
people are going to disagree with their decisions no matter how they rule. So it is unsurprising
that you hear people whining about ―activist‖ judges: to most people judges are always ruling
wrong.
As attorneys, we know better than this (hopefully), but that doesn‘t stop us from viewing
the judiciary as our own private Polyphemus, the Cyclops from the Odyssey that devoured hapless adventurers (and sheep). Polyphemus was defeated with a bit of clever word play by
Odysseus who called himself ―nobody‖ and thereby confused the hungry Cyclops and his kin;
Polymetheus calls out to the other Cyclopians that ―Nobody hurt me‖ which expectedly summons little aid. Clearly, Odysseus was one of western civilization‘s first lawyers, wielding the
meanings of words as a weapon.
(Continued on page 6)
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Fortunately, we in Whatcom County are blessed with a host of (yes, you can anticipate the
kissing-up coming… I have to make up for those big bold words above!) very approachable and
considerate judicial officers. While I can jokingly refer to myself as ―nobody‖ and say ‗nobody
likes the judiciary‖ and mean it, I can actually base this on more than mere professional observation from behind the bar. I have the privilege of being on the bar association‘s ―Court Efficiency Committee,‖ where I sometimes have the dubious pleasure of being the bearer of bad
news to very powerful people. I also get to be the advocate of positions I do not always hold,
but which must be expressed, as those older attorneys who hold them have some natural fear of
Polyphemus and have no problem offering up a young country-lawyer as a sacrificial lamb.
Fortunately, I am an adventurer at heart, and foolishly have little patience for tip-toeing around
issues, and even more fortunately, our judiciary works hard to ensure Whatcom County is a
place where we have legal recourse and part of that philosophy is being open to messages of
criticism.
This is a great thing. Communication between the bar and the county courts is critical
when it comes to a functional system of law. The vast majority of people access the county
court system through attorneys, so attorneys have a keen insight and let‘s face it, stake, in access
to the courts and how functional the county court system is. On the other hand, while every attorney has some kind of complaint about the court system, very few actually know what it takes
to run a court system and what kind of budgetary fights the judiciary must engage in with the
county executive in order to provide the services they do.
I may have only been practicing for three years, but I know one thing: in this time of
budget cuts and an uncertain economy, the judiciary and the attorney practitioners ―will either
hang together, or hang separately.‖ My apologies to Ben Franklin, who had a very dubious
view of lawyers, but the quote seemed apt… and since I am a lawyer, the theft of precedent is
my game.
So even if you feel like you are a ―nobody‖ in the big picture, know that the judges are
open to listening to your concerns, know that the bar is working hard to communicate your concerns to the judiciary, and know that the County Executive listens to the aggregate of all the nobodies out there in order to make policy. There is a little bit of Odysseus in each of us, and there
is a little fear of Polyphemus in each of us, but perhaps in this day and age, it is time that Hero
and Cyclops make common cause. The real monster that faces us today is critical underfunding
of the third branch of government in this county, and access to the way we make our living.
~R!
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Elizabeth A. Turner

direct line: 206-239-2109

Assistant General Counsel

fax: 206-727-8314
e-mail: elizabetht@wsba.org

May 26, 2010
To:

Specialty Bar Leaders
Re:

Chief Hearing Officer position

On behalf of the WSBA Board of Governors, I am writing to bring your organization’s attention to
the opportunity to apply for appointment as Chief Hearing Officer pursuant to Rule 2.5(f) of the Rules for
Enforcement of Lawyer Conduct. The position of Chief Hearing Officer was created in 2002, when the
Rules for Enforcement of Lawyer Conduct were substantially revised. In addition to serving as hearing
officer, the Chief Hearing Officer works with the WSBA Office of General Counsel to assign hearing officers to specific cases, hears prehearing motions on cases where no hearing officer has been assigned,
and performs such other administrative duties as may be necessary for an efficient and effective hearing
system. The Chief Hearing Officer will also assist the Office of General Counsel in developing training
materials and in monitoring the hearing officers’ timely performance of their duties.
An applicant must be an active member of the WSBA, have been an active or judicial member of
the Association for at least seven years, have no record of public discipline, and have experience as an
adjudicator or as an advocate in contested adjudicative hearings. Applicants should be familiar with the
disciplinary system and have excellent legal reasoning skills, management aptitude, appellate practice
experience, judicial bearing, impartial demeanor, and commitment to public service. Candidates with experience as a WSBA hearing officer will be given the strongest consideration. The position is an independent contractor position; necessary and reasonable expenses will be reimbursed, with compensation
to be determined. The position customarily has a one-year term which coincides with the WSBA fiscal
year (October 1 – September 30). The successful applicant will be eligible to apply for reappointment to
subsequent one-year terms.
The WSBA is committed to diversity, and encourages your members to apply for this important position. Interested persons should submit a letter of interest, signed Authorization to Release Confidential/
Non-Public Information Form (available at http://www.wsba.org/lawyers/groups/committees.htm), writing
sample, references and résumé to Office of General Counsel, Washington State Bar Association, 1325
4th Ave., Ste. 600, Seattle, WA 98101-2539 no later than June 15, 2010. If you have any questions,
please do not hesitate to contact me at the phone number or e-mail address above.
Very truly yours,

Elizabeth A. Turner
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Law Librarian Virginia Tucker Receives Liberty
Bell Award
~Alexander F. Ransom~

On Wednesday, May 5, Law Librarian Virginia Tucker received the
Liberty Bell Award from the Whatcom County Bar Association in observance of Law Day.
The Liberty Bell Award has a rich history originating from the
Michigan Young Lawyers. In the 1960‘s, they established an award to acknowledge outstanding community service. The criteria they established
then are still used by Law Day programs across the country. The award recognizes a person or persons who have (1) promoted better understanding of
the rule of law, (2) encouraged a greater respect for law and the courts, (3)
stimulated a sense of civic responsibility, and (4) contributed to good government in the community.
Virginia certainly fulfills the above criteria. She holds an impressive educational background, work history and steady commitment to community service. Virginia has worked with legal research databases and online legal resources since the 1980‘s. At one point, she was employed as Director of one of Stanford University‘s libraries.
For the last five years, Virginia has served as Law Librarian for Whatcom County Law Library. In that capacity, she created websites for both the Whatcom County Bar Association and
LAW Advocates. Ever ambitious, Virginia also teaches legal research at various CLE workshops
she presents at the WSBA and Whatcom County Bar Association. She created www.getlaw.net, a
website which assists participants in her legal research CLE‘s. The workshops
are geared toward solo and small firm practitioners and show how to access legal
resources quickly, effectively, and economically.
If that wasn‘t enough, Virginia is also writing a book – soon to reach print –
about legal research for librarians and non-professionals. She‘ll begin writing
feature articles for our Newsletter titled, ―The Nook,‖ which focuses on Whatcom County Law Library, legal research, and similar topics. You‘ll find Virginia‘s first article in this month‘s issue.
I asked Virginia what she likes most about her job. She smiles, and brightens: ―I
enjoy my work because I like hunting for information,‖ she says. ―It can move
people forward in their lives. The court system becomes a less scary place.‖
We‘re honored to have Virginia. Trust me, I know – because I‘ve seen her in action – Virginia masterfully exudes grace and patience when dealing with the public‘s various legal matters.
Stop by and visit her in Law Library – Virginia‘s ―Nook‖ – and congratulate her on this wonderful
achievement.
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Public Safety In Whatcom County: The Good, The Bad And The Ugly
~Alexander F. Ransom~

On Wednesday, May 12, Whatcom‘s County‘s Sheriff Bill Elfo
and Chief Deputy Prosecutor Dave McEachran discussed the
topic of public safety. The event took place at the Bellingham
Golf and Country Club as part of the Bellingham/Whatcom
Chamber of Commerce‘s monthly Speaker Series. Local business owners and politicians showed up in force.
THE GOOD: CSI + DNA = INCREASED CONVICTIONS
―Do you like CSI? Isn‘t that a good show?‖ asked McEachran to the audience. ―I always ask this when
I‘m selecting a jury. It‘s a good show, it‘s a fairytale. We do some amazing things, but it‘s not CSI.‖
McEachran described how DNA evidence aids the prosecution of recent criminal cases. For example, he
discussed how luminal was used in the successful prosecution of a no-body homicide where the victim was
bludgeoned to death.
Luminol is used by forensic investigators to detect trace amounts of blood left at crime scenes. It is
sprayed evenly across the area. Trace amounts of an activating oxidant causes the luminol to emit a blue
glow that can be seen in a darkened room. The glow lasts for about 30 seconds, but the effect can be documented by photographs.
Here, the defendant cleaned the crime scene of any blood seen by the naked eye. Nevertheless, the luminal showed the victim‘s blood spatter in the crime scene and the trunk of the defendant‘s car. Investigators scraped blood samples, and from that, the victim‘s DNA. Although investigators lacked the victim‘s
DNA information they got around the problem by matching his DNA to those of his parents. A genetic
match was produced. Later, the defendant helped investigators recover the victim‘s body pursuant to a
plea deal.
In another case, McEachran‘s office obtained special funding to more quickly expedite DNA evidence
connected to rape in 2007. The Stranger Rape Grant funds prosecution of cases where the parties are
strangers to one another (in most rape cases, the people usually know each other). McEachran‘s office got
approved for the grant and sent the DNA to Dallas. Typically, these samples take up to six months to
match. ―Under this program we can get it back in 30 days,‖ said McEachran. Later, the office crossreferenced the DNA against a national database which identified the defendant. He was arrested, charged
and convicted of Burglary in the First Degree and Rape in the First Degree. ―DNA is amazing,‖ said
McEachran.
THE BAD: INCREASED PROPERTY CRIMES NEGATIVELY AFFECT LOCAL BUSINESSES,
CROWD JAILS, & ADD COSTS
―We‘ve had a huge increase in property crimes related to shoplifting and thefts,‖ said McEachran. His office handles these cases by working with merchants to trespass the defendant for a year, two years, or forever. Offenders who are trespassed – and then return to steal – immediately face felony charges. ―Then,
it‘s a burglary, because you‘re entering a business and you‘re doing it with the intent to commit a crime,‖
he says. Eventually, repeat offenders would face stiff prison sentences. ―We‘re not keeping them in our
(Continued on page 11)
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local jail. We‘re going to send them to prison. They are just a huge problem to our retailers. Some of
those people are going to take the (County‘s) resources in order for us to enjoy living the style of living
that we should be able to enjoy. We think that it is something that will effectively deal with this problem,‖
said McEachran.
Malicious Mischief, Burglary, Forgery, and Embezzlement cases have increased. McEachran discussed
four embezzlements in the prosecutor‘s office that are half a million or higher. ―I don‘t think it‘s a reflection of the economical times,‖ said McEachran. ―I think it‘s just a reflection of problems we see in society.‖
Lack of jail space continues to be a major problem. Although the office‘s caseload is maintaining itself,
the serious cases are increasing; and similarly, the number of offenders crowding the jail. Many offenders
in the jail are mentally ill or face substance abuse issues. Unfortunately, the State Department of Corrections releases these offenders without any kind of treatment or supervision. ―They‘re going on to commit
new crimes, said McEachran. ―There‘s the Zamora case from Skagit County where six people, including a
deputy sheriff, were brutally murdered. It‘s just one example of that gone wild.‖
Lack of funding for construction of the new jail continues to be problematic. In short, the revenue stream
that was necessary to fund part of that new jail is diminishing in light of the slow sales tax. To make matters worse, there‘s a dramatic increase in inmates‘ medical costs. ―These are people who probably haven‘t
seen a physician for twenty years and they have every disease known to mankind,‖ said Elfo.
Presently, the Sheriff‘s Office is researching the location of the new jail. He discussed the need to immediately obtain adequate space, how the present jail is literally falling down, and the $3 million price tag toward replacing the present jail‘s control system. ―We‘re in a position where we have to put good money
after bad, just to keep the facility together,‖ said Elfo.
THE UGLY: SHRINKING BUDGETS
―It‘s a challenge across Washington State,‖ said Sheriff Elfo. He explained when times are tough, government needs to prioritize what services it‘s mandated by the law to perform, and what services are necessary for the protection of the public in ensuring safety. He also discussed the possibility of increasing
sales taxes 1/10th or 2/10th of a 1% percent to subsidize law enforcement. ―They‘re doing that in King
County now, 2/10th of a 1% percent increase.‖ Elfo suggested government reduce services which are not
mandated – parks or health services, for example – and prioritize its core mission of providing/ensuring
public safety.
On a happier note, both McEachran and Elfo discussed how their agencies have increased efficiency. Upgrades in computer technology have saved costs in reducing staff and personnel time. ―We‘re doing things
much more effectively than we have in the past when we didn‘t have that ability,‖ said McEachran. Similarly, the Sheriff‘s Office has saved costs by dramatically increasing volunteer and community participation. They have 21 reserve deputies who are trained, and volunteer their time. This allows them to double
up the car patrol. ―We have Citizens on Patrol, mostly senior citizens who try to relieve the deputies of
administrative functions. They help us with data entry. We‘re always looking for volunteers. So if none
of you have enough to do . . .‖ (draws laughter from participants).
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Whatcom County Bar Association
May 5, 2010 Minutes
Northwood Hall, Bellingham, Washington

I. Call to Order:
Vice President Doug Robertson called the meeting to order at 12:22 p.m.
II. Recognition of Judicial Members, Guests, and New Members:
Vice President Doug Robertson recognized the judicial members present. The following guests were also introduced:
Gary Armstrong, Lori McClain, John Wickham, and Virginia Tucker.
III. Law Advocates Report:
Mary Swenson announced the attorneys that provided pro bono services last month. The pro bono prize box winner
was Michael Kleps, who received a Law Day polo shirt.
Mary also announced that Law Advocates received a modest stipend for a once a month self help clinics for third
party custodians
Street Law and Tenant Clinic sign up sheets were passed around.
Sandy Holtzman announced that Terra Nevitt has been chosen as the new Director of Law Advocates. Terra will be
starting in mid-June.
IV. Committee Reports and Announcements:
Treasurer’s Report: WCBA Treasurer Dennis Williams presented the May Treasurer’s Report. As of this date there
were 181 members, $31,642.69 in deposits for the month, and an ending balance of $32,329.50. The WCBA tax
return is on target to be filed on the 15th. The Report was unanimously approved.
Washington Women Lawyers – Whatcom County Chapter: Bethany Allen announced that the annual clothing drive is
underway and drop offs can be made at 100 Central Avenue.
Announcements:
May 12, 2010 Family Law Meeting: Commissioner Verge announced there would be a family law meeting at
noon on May 12, 2010.
May 18, 2010 Open House from 12:00pm to 1:00pm: N.F. Jackson from the Superior Court Clerk’s Office
will be answering questions about court filings. Questions should be emailed prior to May 18th to Kathy
Marshall at kmarshall@tario.com.
CLE Committee: Phil Buri announced that today’s CLE topic is local impacts of the new Domestic Partnership Act. Next month’s CLE topic is Electronic Discovery and Live Depositions.
Judiciary Committee Report: Doug Robertson urged members to complete the bar survey as the WCBA
needs input.
Carrie Coppinger-Carter urged people to vote for the Board Of Governor’s Position.
Jennifer Willner announced WSBA-CLE: The 5th Annual WSBA Solo and Small Firm Conference, July 15-17,
2010, in Vancouver, WA.
VI. Business:
Doug Robertson presented the Liberty Bell Award to Virginia Tucker on behalf of the WCBA.
WCBA Directory Ad Hoc Committee: Jennifer Willner discussed the proposed WCBA online directory and alternatives such
as WCBA Facebook that the ad hoc committee is looking into. Virginia Tucker created a template that could be used for a
searchable online directory and spoke about efforts it takes to get online directory up and running. The next step for the ad
hoc committee is to put together a budget and present it to the WCBA.
VII. Guest Speaker.

There was no guest speaker at this month’s meeting. Vice President Doug Robertson spoke about the Judicial Committee
on Budgetary Constraints. Doug’s summation: deep, long-term cuts appear to be unavoidable and there will be less funding for the courts for the foreseeable future. Doug explained where Whatcom County Courts obtain funding and that Whatcom County must pay for the majority of costs.

VIII. Meeting adjourned: Vice President Doug Robertson adjourned the meeting.
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GO EFFICIENT, OR GO BROKE: COURT EFFICIENCY COMMITTEE PROPOSES NUMEROUS SOLUTIONS
~Alexander F. Ransom, Esq.
―The budget crisis is here to stay,‖ said attorney Doug Robertson, from the podium at the May 5,

2010 bar luncheon. ―There is no more money for any County department; that the County Executive has
made clear. We must be more efficient with the money we have.‖ Ouch. Cryptic words on an otherwise
cheerful Cinco De Mayo.
―What‘s happening here is what‘s happening all over the country,‖ said Robertson. ―It‘s nothing
new.‖ Recently, County Executive Pete Kremen vetoed the County Council‘s decision to provide additional funds to the court. Additional funds would have offset recent budget shortfalls which have negatively impacted court functions. After the veto, the County Council called for the creation of a Court Efficiency Committee. Its function is to research whether the court is efficiently handling its existing resources,
and whether additional funds were necessary. Robertson serves on the committee. Recently, he distributed
a survey to the local bar and explored numerous solutions toward increasing efficiency. At today‘s bar
luncheon, however, Robertson gravely delivered Kremen‘s final ultimatum: go efficient or go broke.
This article follows March‘s piece titled Burning the Candlestick at Both Ends: Threadbare Judicial
Resources and Increased Court Litigation Gives Us Opportunity to Influence Change, and delves deeper
into courting solutions – no pun intended – toward increasing efficiency. At print time, the Committee
pooled the results of the survey. In short, we must reinvent court calendaring, increase our use of technology, and devote more judges – either pro tem or a full time judge – to resolving cases.
REINVENT COURT CALENDERING
Electronic Court Calendaring
The following three solutions suggest creating an online/electric court calendar and updating it
weekly.
Option #1 Online Court Calendar:
Superior court would take its existing court calendar and place it on an excel spreadsheet (or other
program). This calendar would list trials and other hearings for each judge similar to Kay Bagley‘s master
book. The difference here is that the electronic court calendar would be password protected so that only
the judicial assistants for each of the judges could change it.
Option #2 Post the Calendar on Superior Court Website:
The court calendar would post on the website and be updated weekly. This allows attorneys to identify what cases are set, when they are set, and the expected duration. This also identifies potential gap
times for litigants to set their trials.
Option #3 Trial Setting Procedure:
As currently established, a litigant would note up trial setting for Friday at 1:00 p.m. The obligation
would be for the two litigants to talk prior to the hearing and, if possible, submit an agreed order at the 1:00
trial setting. The clerk at that time would do nothing more than input that agreed order into the excel
spreadsheet and post on the website later.
These solutions bring many benefits. First, the litigants would know who to call and not have to
pester judicial assistants/court clerks to see what is happening to the cases in front of them. Second, the
online court calendaring tracks what cases are stricken, when they are stricken, and which cases go. Third,
(Continued on page 15)

(Continued from page 14)

this process allows individual judicial assistants to continue handling their judge‘s calendar while still compiling a centralized court calendar for coordination. Finally, an online calendar assists the scheduling of
special set hearings. Attorneys can visually plan dates ahead of time instead of coming to the court asking,
―What is available?‖
Trailing Calendar
No electronics. It works like this: all trials are noted for a Monday, and each participant is required
to be prepared to go to trial any day in the next 5 to 10 business days. As one trial is completed, the next is
called on 2 to 4 hours notice. This will avoid the current situation where one criminal trial is set for Monday morning and by Tuesday morning it is resolved and no other matters can go. Many superior courts and
the federal bankruptcy court use a trailing system.
―Trailing Calendars are not easy on the parties,‖ says Robertson. ―But it puts a burden upon all the
parties that says, ‗Okay, make sure you‘re ready to go.‘ It‘ll put the burden upon the prosecutors to only
take to trial that day what they‘re ready to go on, make sure their witnesses are there; same with the defense
attorneys. Same with the civil bar. Very often, justice delayed is justice denied. You‘ve got situations
where in the dissolution side, kids‘ issues aren‘t being addressed, on the civil side you‘ve got businesses
that are held up, you‘ve got building permits that are cut down, you‘ve got all sorts of things that if you
can‘t resolve it, if it keeps on getting bumped, there‘s no justice. And so the trailing calendar will be a
good way to increase efficiency and fill up the courtrooms.‖
ENTER AN ELECTRONIC AGE
Electronic Recordation of Hearings
No more court reporters. All matters other than trials would use electronic recordation. If a party
wishes to obtain a transcript, they would pay the clerk to provide a disk of the hearing. Then it would be
the party‘s obligation to transcribe that hearing. Many courts – Whatcom District, Skagit Superior, and
federal bankruptcy – already implement this system.
―I love the court reporters and I have nothing against any of them, but we don‘t need court reporters
for anything other than trials,‖ said Robertson. ―Even for summary judgment calendars, you don‘t need
them. The microphones are already there. If you want a record, you just walk down to clerk and say, ‗I
want a disc.‘ They then prepare it and charge you for it, so it‘s at zero cost to the court.‖
E-Filing of Pleadings
―Our bankruptcy court and federal courts accept e-file pleadings, and it works wonderfully,‖ says
Robertson. Because e-filing is paperless, nobody‘s actually filing anything. The computer program submits electronic documents into the appropriate file, someone reviews it for calendaring purposes, and the
parties prepare for future hearings. Eventually, the go before a judge on motion or trial. One party admits
exhibits 1-10, the other party admits exhibits 11-20. At the end of the trial, they give the original exhibits
back to the parties in case of appeal. ―They have gone almost entirely paperless, which means they don‘t
have all the staff to move the paper around.‖
The downside? Unlike strapped county budgets, the federal government has the resources to fully
subsidize the creation/implementation of e-filing to its federal and bankruptcy courts. ―They gave them a
lot of money and they have a wonderful system,‖ says Robertson. ―The difficulty we have is no one is going to write us a check to do the electronic filing system.‖
INCREASE THE JUDICIARY
Establishing Civil Pro Tem Judges to Address Current Trial Backlog/Vacations/Specialty Cases
(Continued on page 16)

(Continued from page 15)

A judge pro tem is not a regular judge, but someone (usually a lawyer) who is brought in to serve
temporarily as a judge with the consent of the parties. Many courts use pro tem judges because there are
too many cases for the regular judges to handle. Although every party has the right to have his case
heard by a real judge, judges pro tem are often practitioners in the field in which they are asked to hear
cases and have as much, if not more, knowledge than a real judge.
―Pro-tems could be used for night courts and Saturdays,‖ says Robertson. ―Other courts have
done that to clear the backlog. I‘ll bet you, there are a lot of numbered members of the bar that will step
forward and be a pro-tem in that capacity.‖ Robertson illustrated why pro-tems with particular practice
backgrounds are valuable. ―Frankly, if I‘ve got a complicated condominium case, I know the judges
have a huge plethora of law to know and evaluate. Many judges don‘t have the time or the experience to
have done it for the last twenty years. If I‘m going to have an adjudicator do it, I would agree to have a
condominium expert be the pro-tem. That‘s an option. That‘s an option to get rid of the backlog to start
bringing those things up at a low cost to the court,‖ says Robertson.
Obtaining A Fourth Superior Court Judge
―We have a large number of commissioners out here, and they‘re busy,‖ says Robertson. I‘ve
looked at their calendars. The issue is whether their overall caseload justifies hiring a full-time judge.
Robertson seemed to think so, and outlined the logistics: ―Skagit County, for example, has a fourth
judge and a smaller population. The State pays half the salary for the judge. The county would foot the
bill for the other half, in addition to the staff. So you‘d have maybe one more judicial assistant if that‘s
the way the county decides to go, and then another bailiff. We have the physical room. We could add
another judge‘s chambers on the second floor. We‘ve also got room up on the fifth floor, there is that
capacity. Yes, there are details of furniture and recording systems. But it could work.‖
He also concedes that, at this early point, the solution seems unlikely. ―How are we going to implement a fourth judge if we don‘t have any more money?‖ says Robertson. ―Well that‘s where the bar
and the court hopefully will be looking at, will it be more efficient, and if so, how do we obtain the funds
to get it going?‖
*
*
*
*
*
*
*
*
People are most uniquely human when turning obstacles into opportunities. That said, we must
applaud Doug Robertson and the Court Efficiency Committee in helping us do that. They bravely confronted the 800-lb. gorilla in the (court)room, and created solutions – indeed, opportunities – to evolve
us toward increasing efficiency. He believes it will take months, if not years, to process and implement
them all. ―In 2-4 years the budget will only be worse. We better start doing it now so that we can meet
the needs of the community with less money four years from now.‖
For the time being, we must prepare to reinvent and invest ourselves. ―The group that really is in
a position to help the courts is us, the bar,‖ says Robertson. ―There isn‘t a lawyer in the community who
isn‘t somehow dependent on the court system, so this is something that, as a professional organization,
we‘ve just got to do. If we don‘t, nobody‘s going to.‖ Amen.

Employment Law Update Regarding the Medical Use of Marijuana Act
Washington Medical Use of Marijuana Act
The Medical Use of Marijuana Act, RCW 69.51A (MUMA), provides that some patients with terminal or
debilitating illnesses, under their physician's care, may benefit from the medical use of marijuana with respect to
specified terminal or debilitating medical conditions, including cancer, HIV disease, glaucoma, multiple sclerosis,
spasticity disorders, and intractable pain. MUMA provides qualifying patients and their designated health care
providers a defense in state and local courts to criminal charges relating to growing, possessing, or administering
medical marijuana. Washington is one of fourteen states that have enacted laws regarding the medical use of
marijuana.
In October 2009, U.S. Attorney General, Eric Holder, announced that federal officials would no longer
prosecute medical marijuana use that was allowed by state law. However, the MUMA does not legalize medical
marijuana use. Because marijuana remains illegal under the federal Controlled Substances Act (CSA), even for
medical users, attempts by Washington or other states to legalize medical marijuana would be preempted by federal law.

Employment Issues
Does MUMA prevent an employer from enforcing a “zero tolerance” drug use policy or require a drug
testing exception for medical marijuana use by its employees?
Does MUMA require an employer to accommodate a qualifying employee’s medical use of marijuana to
treat a disability or terminal or debilitating medical condition?

Wrongful Discharge Claims
In Roe v. TeleTech Customer Care, 152 Wash.App. 388 (2009), a customer service employee with authorization under MUMA to use medical marijuana to treat her migraine headaches was terminated after failing a
drug test required by her employer. She alleged a wrongful discharge in violation of public policy, arguing that
the MUMA expressed a public policy against terminating an employee for at-home medical use of marijuana.
The Washington Court of Appeals rejected the employee‘s argument and affirmed dismissal, concluding that
MUMA's policy was limited to protecting qualified patients and their physicians from state criminal prosecution
and did not establish a policy that would prohibit private employers from maintaining a drug-free workplace and
terminating employees who used medical marijuana.
Existing California law is consistent with Roe v. Teletech. In Ross v. Ragingwire Telecommunications, 42
Cal 4th 920, 174 P3d 200 (2008), the California Supreme Court denied a wrongful discharge in violation of public policy claim brought by an employee who used marijuana for medical purposes under the California statute,
and was fired when he failed a pre-employment drug test. The Ross court held: ―Nothing in the act's text or history indicates the voters intended to articulate any policy concerning marijuana in the employment context, let
alone a fundamental public policy requiring employers to accommodate marijuana use by employees.‖ Id.
Under existing Washington law defined in Roe v. Teletech, MUMA does not support a wrongful discharge
claim or otherwise grant employment rights to qualified users under the Act. However, the decision is under appeal. The ACLU has argued in support of the employee in Roe v. Teletech that MUMA furthers an individual‘s
right of medical self-determination, and termination of an employee for medical use of marijuana would violate
that public policy mandate. The Washington Supreme Court has granted a petition for review and the case may
be heard during the Fall/Winter in 2010-11.
(Continued on page 18)
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Duty to Reasonably Accommodate
In Barber v. Gonzales, the U.S. District Court in the Eastern District of Washington rejected the plaintiff‘s
argument that the federal Americans with Disabilities Act protected individuals who used marijuana for medical
purposes. The court concluded that the ADA did not protect individuals who are currently engaged in the use of
―illegal drugs,‖ as defined by the federal Controlled Substances Act, regardless of whether the medical use of marijuana complied with the MUMA.
Using similar analysis, the Oregon Supreme Court recently held that ―under Oregon's employment discrimination laws, employer was not required to accommodate employee's use of medical marijuana.‖ Emerald Steel
Fab. v. BOLI, 2010 WL 1490352 (Or.). The California and Montana Supreme Courts have reached the same conclusion: an employer is not required to accommodate medical marijuana use even though a state law decriminalizes
the use of medical marijuana. Ross v. Ragingwire, supra; Johnson v. Columbia Falls Aluminum, 2009 MT 108N
(MT 2009).
Washington‘s state appellate courts have yet to decide whether employers have a duty to accommodate the
medical use of marijuana under RCW 49.60, the state disability discrimination law, but the Court of Appeals in Roe
v. TeleTech generally maintained that under a ―common sense reading of MUMA's plain language,‖ the Act does
not ―impose any duty on private employers to accommodate employee use of medical marijuana.‖ Roe v. TeleTech,
152 Wash.App. at 399. Although it is unknown whether Washington appellate courts in the future will reach a
similar decision as the state supreme courts in Oregon, California, and Montana, the current position of the Washington State Human Rights Commission should be noted: Because ―federal law prohibits the possession of marijuana, the Washington State Human Rights Commission will decline to investigate any claims of discrimination
involving the use of medical marijuana.‖ http://www.hum.wa.gov/Documents.

Conclusion
MUMA fails to establish employment rights and obligations under federal disability law because the ADA
excludes from the definition of a qualified individual with a disability an employee who is currently engaging in the
illegal use of drugs, as defined by the federal CSA,.
MUMA provides, ―Nothing in this chapter requires any accommodation of any medical use of marijuana in
any place of employment.‖ In 2009, the Washington Court of Appeals concluded with respect to state law claims
that the MUMA did not require ―employers to accommodate an employee's medical use of marijuana outside the
workplace‖ and the Act placed ―no requirements on employers or places of employment.‖
According to the Washington Court of Appeals, MUMA ―does not demonstrate any intent to address employers' hiring practices nor does it preclude the operation of drug-free businesses.‖ Employers may continue to
implement drug screening for occupational safety, federal contractor requirements, customer directives, or other
legitimate, nondiscriminatory reasons.
Keep posted on developments in employment law regarding medical marijuana use, particularly with respect to (1) possible changes in federal legislation regarding marijuana use, and (2) a decision in 2010 or 2011 by
the Washington Supreme Court in Roe v. TeleTech.
Mike Saunders, Halvorson Saunders & Willner
msaunders@halvorsonsaunders.com

(206) 386-7789

Available for Referral or Association in Employment Litigation Defense:
Discrimination and Retaliation Claims (Federal and State)
Wrongful Discharge in Violation of Public Policy
Whistleblower Claims (U.S. Department of Labor)
Breach of Employment Contract
Wage and Hour (Federal and State)
Class Actions
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P AMELA E E NGLETT , PLLC
Welcoming clients who need
assistance in civil domestic violence
and family law cases
Thank you for your referrals!
1225 Bellingham Towers  119 N Commercial St  Bellingham, WA 98225
Phone 360.738.4659  FAX 360.738.8498  Email pam@englettlaw.com
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Whatcom
Collaborative
Professionals!
...invites

you to attend our next
open meeting!
Monday, June 14 starting at 12 noon to learn more about Collaborative Practice for
yourself or your clients. This growing
method of alternative dispute resolution can
be utilized in many practice areas; We invite
your curiosity and questions.
Meetings are held at the office of Cat Zavis,
100 E. Maple Street, at the corner of Maple
and Cornwall.
Questions? Please call Cat at 820-9955.

Professional Mediation Training
Intensive training for those seeking to become mediators
or to develop advanced dispute resolution skills

CLE credits available
Five sessions—Forty hours

$575

April 15, 16, 17, 23, & 24
9am-6pm
(Thursday, Fridays and Saturdays)
(This training is also offered in the Fall)

Facilitation for Changing Times

A course for professionals seeking to increase
effective process design and group facilitation skills
Five sessions—32 hours
Early Bird : $275

June 18, 19 & 25, July 9 & 16
(Fridays & Saturdays)

9am-5 pm
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Visit our website

www.northwestdrg.com
For information on our:
Services
Fees
Neutrals
We have helped attorneys and their
clients resolve cases involving:
Probate
Guardianship
Personal Injury
Medical Negligence
Employment
Construction Defects

Hon. Mick Moynihan,
Ret.
Hon. David Nichols, Ret.

Mike Heatherly
Loch Clark
Marian Exall
Rob Kelly

NORTHWEST DISPUTE RESOLUTION

(360) 312-5156

The Whatcom County Bar Association

Whatcom Dispute Resolution Center
1

would like to congratulate:

Philip Buri...
...for becoming the representative for District 2 on
the WSBA‘s Board of Governors!
~The Editors & Betsy on
behalf of the Bar!

1

13 Prospect Street, Suite 201, Bellingham, WA

THE POWER Of PROCESS:
Facilitation for Challenging Times

Carrie Coppinger-Carter
&
Matt Daheim…
... for a campaign well run and your dedication to
participating in making Whatcom County a better
place.

north-

An intensive, 5 session training
combining theory with best practice techniques,
and the opportunity to put learning into action.

June 18th & 19th (Fri. and Sat), June 25th (Fri)
July 9th & 16th (Fri): 9am-5pm
Upon Successful Completion of this training :






Assess, design, prepare, lead and conclude
effective meetings
Facilitate for consensus, problem solving, and
decision making.
Cope with conflict
Implement “what to do when” strategies
Put facilitator’s ethical and professional norms in
practice.

Instructor: Kay Haaland, an educator, facilitator, mediator and
consultant, has served as a WSU Extension faculty member since
1984. Class co-sponsored by the WSU Extension .

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what‘s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won‘t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46‖H x 3.86‖W

1/4-page . . . $50/mo.
5.00‖H x 3.86‖ W

1/2-page . . . $75/mo.
5.00‖ H x 7.90‖ W

full page . . . $100/mo.

1/2

10.00‖ H x 7.90‖ W

insert . . . $125/mo.
(you provide 325 inserts)

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
alex@ransom-lawfirm.com
We‘ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Alex at the above e-mail address, or call (360) 3928377 .

1/4

