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The information & various articles contained within this publication have not been checked for
accuracy. All opinions expressed
are those of the authors and do
not necessarily reflect the opinions of the Bar Association, the
Newsletter, or the agents thereof.
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Changes in Latitudes, Changes in Attitudes
Last fall, after five and a half great years in Santa Fe working for the
New Mexico legislature, former Bar President Chase Van Gorder followed his spouse to New
York City where she had been transferred on a new assignment with the U.S. Public Health Service.
Admitted to the New York bar on motion (no more bar exams for Chase), he was recently
appointed as an Administrative Hearing Officer with the New York City Environmental Control
Board. As such Chase will be hearing appeals regarding citations issued for alleged violation of
the City's health, safety and environmental statutes. This part-time job will allow him time to continue to explore the Big Apple and entertain visitors until another USPHS transfer takes he and
his wife elsewhere on a new adventure, or perhaps back to Bellingham.
If you are planning to be in NYC sometime, feel free to contact him at chase@vglaw.com

The President’s Column
By Betsy Brinson

“Vintage Musings”
Recently I had the pleasure of
going on a four day wine tasting tour. What
I learned was that I have a wholly uneducated and plebeian palate. However, I was
assured, more than once, that I would recognize a good bottle of wine if I chanced upon
one. I remain skeptical of that as my budget
does not allow me the extravagance to spend
money on what I was advised ―good‖ wines
cost.

tise my lack of sophistication and culture,
which apparently match my palate, thought
my image would be enhanced, or at least not
tarnished, by choosing something of more
literary quality to take along to read. I have
a cousin who teaches high school English in
a small town in southeast Georgia. Last
spring when we were visiting her home she
shoved into my hands a book entitled ―Lords
of Discipline‖ by Pat Conroy, and with entreaty, told me that I should read it as a good
example of a Southern Author. I didn’t even
know that there was such a genera, but I
promised to ―give it a go‖. I figured that this
book, sanctioned by an English teacher, was
a safe bet for preserving my image on my
wine tasting trip.

Generally my literary taste for recreational reading runs to pulp fiction/mind
candy, certainly nothing more strenuous than
For me the book was slow starting and
―who done it?‖. However, on this wine tour,
the author rather verbose and flowery for my
we were traveling with a group of approximately 25 folks and I, not wanting to adver(Continued on page 3)
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not have a moral basis or compass is to be
taste. But, by the time I got to the end of it, I amoral. At what point do we tolerate and dicould hardly put it down; not because of the versify ourselves to a point of being amoral?
twists and turns of the plot, that was fairly
straight forward, but because of the in-depth
At what point do our tolerance and diand astute portrait of human nature that it
versity become tools used against us? Is any
painted. It did a wonderful job of developing illegal immigration acceptable? After all, by
basic concepts that are relatively easy to un- definition it’s legal or it’s not. Is a mosque at
derstand in the abstract but can be very com- Ground Zero tolerance or a slap in the face?
plex when applied to life, such concepts as
Should the majority of Californians decide
right and wrong and the human capacity for how marriage is defined in California, and if
compassion and for cruelty. The book exnot, who should and why? What Lords of
plores the interface between the desire to
Discipline underlined for me is that we canconform and belong to an institution or a
not allow the desire for a pre-determined outgroup and just how strong peer pressure can come to take over the process. To do so is to
be, and the costs of surrendering individuality allow corruption and prejudice to rule.
and compromising. A major theme was the Equally, tolerance, like anything else, when
ability of power to corrupt and that absolute unchecked, when not balanced by principle
power corrupts absolutely. Tolerance and di- and morals, is every bit as evil as prejudice.
versity versus prejudice and intolerance were Peace at all costs is not peace; it’s subjugavetted.
tion. But where do you draw the line?
Whose morals and principles do you use and
Like all truly good literature, it evoked why?
in me deep thoughts that caused me to evaluate several current events, resulting in more
See you at our meeting on September
st
confusion than conclusions. I started think- 1 !
ing about Proposition 8 in California, about
the illegal immigration issue in Arizona and
Betsy
about the Mosque that is proposed for a block
or two from ―Ground Zero‖.
(Continued from page 2)

As lawyers, we are trained to analyze
situations for the pro and con of every side.
We, on a daily basis, analyze facts and scenarios for our clients as to what will prevail
and what won’t and why. But the starting
point has to be a moral basis, a basic right
and wrong and there has to be a line, that
once crossed, requires action to be taken. To
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Ramblings of a Small Time Country
Lawyer
~By Rajeev!

“A Farewell to Arm...” 1
My first thought was ―the sky is blue, but I am pretty
sure I shouldn’t be viewing it out of only the corner of my
eye… and I am not sure why my face is laying on the asphalt? That can’t be right… especially when the last thing I
remember is thinking to myself that I need to accelerate
through this turn, and…. Oh! I guess if I am on the
ground, I am not on the motorcycle. Oh, and now I recall
landing on my head and feeling my helmet compress... And
hey, I am pretty sure my arm is not meant to bend at that
angle or in that place!!!!‖
My Arm– Post-Straightening, 8/1/10
My second and more urgent thought, which came as I listened to the sound of several pairs of
feet running towards me was ―We cannot tell my mother!‖ In fact, by reading this article you have
consented to a non-disclosure agreement, regarding my mother or anyone who might tell my mother.
It was just a few weeks ago that she had said, ―Oh… you’ll break your arm if you get on a motorbike!‖ I figured that, a month short of being 33 years old 2, and being 700 miles away from my
mother would give me license to disregard her commands and take the motorcycle endorsement
course… apparently the universe disagrees.
My third thought, which I vocalized as human faces came into my field of vision, while I simultaneously began to notice my thick woolen sleeve starting to leak blood, was ―Does this means I
didn’t pass the course?‖ The course only required an 80% to pass after all, and I was in the final turn,
in the last 2 seconds of the class after a long three days. 3 After that, I got down to the business of
mentioning that I was in shock and was going deeper in and noting that we had a probable compound
fracture. 4 I tried to tell some jokes as well to the ambulance paramedics after vehemently arguing
with them about how they did not have permission to cut off my favorite wool shirt-jacket. 5
Somewhere in the middle of one of those jokes, as the Ambulance-with-Inadequate-or-PerhapsNo-Shocks rumbled over the hills and railroad tracks that are part of the obstacle course they have put
in front of the hospital, my scariest thought came: ―I am essentially self-employed, I am pretty sure I
don’t have disability insurance, and I just lost my dominant arm… how am I going to pay rent or generate enough income to pay the staff?‖ Luckily, after entertaining the ER staff and getting some kind
of super pain-killer pumped straight into my veins, I realized ―Oh yeah, I’m an attorney, what do I
(Continued on page 5)
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(Continued from page 4)

need an arm for anyways? As long as my brain is intact.‖ By the time my good colleague and fellow
motorcycle classmate, Mr. Bryan Page,5 arrived, I was pretty high on my own smug sense of ego that
is characteristic of our profession (the drugs may have helped). ―What? This arm with the bones
sticking out of it? Tis merely a flesh wound.‖ By the time Mr. Mike Heatherly6 arrived and I was in
the Pre-Op, and I was telling the doctors I had brought a whole league of medical malpractice and
personal injury attorneys,7 I had thought like this: ―I am like Titanium wrapped in Teflon… untouchable, unbeatable and excited to take this hit and run with it!‖
Four weeks later, let’s say I still have the same thoughts… but, the novelty of having only 1
arm has worn off. I’ve also had to evaluate my statement regarding being a lawyer and not needing
my right arm. From signing documents to conforming copies, and from buttoning my pants to getting
my hair more lawyerly8… it is all a huge challenge. Also, riddle me this: how do you tie a tie with
one hand, much less a non-dominant hand? 9 Still, the most painful task in life… typing. I have
hunted-and-pecked this whole article, briefs, hundreds of emails, declarations and contracts with my
left hand. Thankfully, I never learned to type without looking at the keyboard, so now after 4 weeks,
my hunt and peck speed is only about 30% slower than normal. I have mentioned how I have to hand
-courier documents to Bellingham myself? Now I do it one handed, driving a manual transmission…
my speed there is about 20% slower too, but that’s probably a good thing.
Thankfully, it’s only temporary. When they took off my splint to see if the surgical incisions
and exit wound had healed enough to take out the stitches and place me in a cast, I was a bit shaken
by the fact that they had filleted my arm with 6 inch cuts, top and bottom, to get the metal plates in…
my mother IS going to find out about this, and I will have a reminder of this time for the rest of my
life. The doctor was also unhappy I had gone back to work/life so vigorously and took away my elbow privileges that I had in my splint, and froze it in a cast. I have been a little less enthused since
that… very hard to sleep with your arm pointing at the ceiling at a 90 degree angle. Still, I am actually glad this happened… it illustrates the price of the freedom of being a small time practitioner of
law. It is a very vulnerable state. At the same time, it also illustrates how warm, accommodating and
wonderful the entire bar association has been.10 It has also let me test my capacities and will power, as
well as to dose me with a good portion of humility, which is something almost every attorney needs!
Endnotes
1—Credit to Mike Heatherly for the excellent title, which beat out Michelle Hull’s suggestion of ―Ode to Masculine Stupidity.‖
2– September 19th… have you started shopping yet? Hint: for those who don’t know what to get me: I like expensive stuff.
3– I didn’t pass. Apparently being hauled off to surgery in an ambulance is an automatic fail.
4– I also cracked some ribs, chipped a tooth and cracked my ankle. Lucky for me, I was wearing a helmet. The instructor said he had never
seen anyone take a bounce off the head like that and that I had popped all the rivets out of the helmet from the inside out. So, make sure you
wear a helmet! Mr. Page said the sound of the helmet hitting the asphalt was much louder than the bike going down.
5– My absolute thanks to Bryan, who stayed with me the whole time, except when I sent him to breach the lair I call home to fetch me necessities, like the trashy-novel I had been reading. He is also just all around awesome, as I learned he HATES being in hospitals.
6– Yay, once I knew Mike was there he would be sure to tell me if I was about to die or not, I think he loves hospitals! He is our trivia team’s
medical expert.
7– I am sure that while I was in surgery, and my staff showed up and another attorney and his family drove up from Renton, the hospital felt
they were being besieged by the legal profession.
8– M y AMAZING paralegal Jakki Amsberry has been more than patient and gone beyond the call of duty in getting me shipshape in day to
day work-life, and thanks to all three of my staff for alternating in taking care of my hair each morning– it is very clear why only the nobility
have long hair, if I didn’t have loyal retainers in my service I would have had to chop it.
9– Again, the answer is, ask your staff to do it, and then loosen it and slip it back on the next morning.
10– Too many people to thank, but special thanks to Roger & Linda Ellingson for being there, and to Michelle Hull for putting together a fantastic multi-course dinner for me.
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EXECUTIVE SUITES ON PROSPECT:

CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

alex@ransom-lawfirm.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers
Contact Nancy Flint at 647-1916, ext. 112; Or
nancy@hollanderinvestments.com
119 N. Commercial Street – downtown
Conference Room available for Rent to Tenants
and Non-Tenants
Check with Nancy for current availability.

Office in high visibility executive suites
office building, next to the post office on
Prospect Street and across the street from
the courthouse and jail. Tenant will have
shared use of two conference rooms, receptionist to answer phone and greet clients. This office has its own individual
thermostat to control heat and air conditioning in the office. Signage is available
for business name and free parking for
clients. Permitted parking available for
tenant. The monthly rental amount of
$550.00 includes heat, electricity, water,
sewer, garbage and internet access.
Call Katti Esp at (360) 715-3100.

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239;
360-714-9189; joann.vesper@gmail.com
Office Space for Rent - $600/month Great office space in historic building one block from the courthouse. Approx. 528 sq. ft. includes 2 offices, bathroom, & kitchen. Shared conference room downstairs,
pending availability. Call Buckland & Schumm at 671-1881 to schedule time to see the space.
PROFESSIONAL EDITOR seeks position as legal assistant.
Reliable, flexible, adaptable, used to fast-paced working environment. Strong communication and research
skills. 20+ years experience as newspaper reporter and editor. Bachelor’s degree cumma sum laude, pursuing
paralegal studies. Please contact L. Twitchell, 360-398-2778, twitch90@comcast.net.

Roy, Simmons & Parsons, an established Bellingham firm, is accepting applications for an associate attorney position. Excellent academic credentials required. Experience in municipal
and/or injury litigation preferred. Please send a cover letter, resume and references to Jeff
Brown at 1223 Commercial Street, Bellingham, WA 98225.

PI Legal Assistant seeking full time employment. Experienced and proficient in Time Matters,
Word, Excel and Outlook (email). For detailed work experience please contact me, Kay Hughes, at
360-770-0743 or kz65pony@hotmail.com
Criminal Defense Associate - Bellingham firm seeks attorney with minimum one year experience in misdemeanor defense (or prosecution); excellent courtroom presentation skills; strong writing and analytical
abilities; good work ethic; and the desire to work as part of a team. Active WSBA membership is required. We offer a competitive salary, commission, bonuses, medical insurance, 401(k), paid vacation, and
opportunities for advancement and professional growth. Mail a resumé, references, and cover letter to Jeffrey Lustick, 222 Grand Avenue, Suite ―A‖, Bellingham, WA 98225.
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WWL Harnesses the Judiciary!
~By A Nebulous Collaborative WWL Team
Move over Florence Ballard, Mary Wilson,
Diana Ross, and Betty McGlown - the Washington Supremes are taking stage!
On October 8, Washington Women Lawyers
welcomes Washington Supreme Court, Chief
Justice Barbara Madsen and Justices Susan
Owens, Mary Fairhurst and Debra Stephens to
our Annual Event, which will be held at The
Davenport Hotel in Spokane. The reception
will start at 5:30 p.m. and is followed by dinner
at 6:30 p.m.
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conduct in a one-hour panel moderated by
WSBA Professional Responsibility Counsel
Jeanne Marie Clavere. For the second hour, a
panel of speakers will discuss the broader ethical framework for confronting discrimination in
courts, government and the private workplace,
and how to create an environment that welcomes diversity.

Please visit www.wwl.org for more details, hotel
accommodations, and additional events sponsored by WWL for the weekend, including a
golf event and a Mix and Mingle event.
We look forward to seeing you on October 8th
and 9th in Spokane for this celebration of Washington Women Lawyers and the four women
Justices on the Washington Supreme Court.
The Washington Supremes will discuss how we 2009-2010 WWL Whatcom County Chapter
can promote equal rights and opportunities for Board
women, how to further the full integration of
women in the legal profession and other issues The Skagit/Whatcom County Bar Associations
related to supporting women in the law. This
Golf Tournament: A Smashing Success
year's theme, Female Faces of Justice, under~By Betsy Brinson
scores the Washington Supremes’ strength,
solidarity, and celebrates their success as the
A big ―thank you‖ to Paula McCandlis and
four women Justices on the Washington Suher helper, Jim Brittan, for organizing a very sucpreme Court bench.
This year's annual event is especially exciting
as it not only welcomes the Washington
Supremes, but also celebrates WWL's 40th anniversary. We hope you will join us for an exciting evening of discussion, company, and dining. Tickets are on sale at www.wwl.org.
WWL is still accepting sponsorship proposals.
To become a sponsor of the event, please contact co-VP of the Annual Event, Debora Motyka
Jones, at djones@lighthousedt.com.
We also hope you will join us on the morning of
October 9 for a two-hour CLE sponsored by
WWL, Gonzaga University and the WSBA Administrative Law Section (2 CLE Ethics Credit
Pending). Beginning with a history of RPC 8.4
(g) and (h), this CLE will examine the caselaw
and technical issues related to the prosecution
and enforcement of the ban on discriminatory

cessful and fun golf tournament. As you likely
know, in even years the Whatcom County Bar
Association is responsible for organizing and
hosting the golf tournament that we annually
hold jointly with the Skagit County Bar.

The tournament, which was held at Sudden
Valley, was followed by a social hour and a
prime rib dinner on the deck of Bob’s Burger and
Brew there at the course. For those of you unable to attend, you missed a very nice time, good
camaraderie and a great meal. In contrast to
some other years, the weather was perfect for
golf; sunny but not too hot. And, for those of
you such as I who don’t play golf, it was a very
pleasant social event.
Thanks, Paula! Your efforts, your time
and energy, putting this event together are much
appreciated.
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“1-2-3!”: WA Supremes Deliver
Powerful Line of Cases Holding
Certain Car Searches Illegal.

ring opinion cut to the chase and found the relevant
facts in Patton essentially similar to Gant: ―The United
States Supreme Court has decided this case for us,
while this court was agonizing for a year over the
analysis.‖ 7

―1-2-3!‖ It’s shouted in fight gyms and boxing
matches around the world. A ―1-2-3‖ is a three-punch
combination beginning with a left jab, follows with a
right cross and ends with a left hook (consider opposite
hands if you’re southpaw). The jab opens the opponent’s defenses and establishes striking range. The
right cross – typically, your stronger power hand –
should do major damage; especially if it lands the opponent’s chin or temple. The coup de gras left hook
should bring more pain, a knockdown or a knockout. At any rate, the unlucky recipient gets hurt. Or
put to sleep.

Later, State v. Buelna Valdez was decided in December
of 2009. There, the WA Supremes reiterated that a
warrantless search of an automobile is permissible under the search incident to arrest exception only "when
that search is necessary to preserve officer safety or
prevent destruction or concealment of evidence of the
crime of arrest. 8 It’s worth noting that Justice Johnson’s concurrence again endorses Gant as controlling
law.9

Since Patton and Buelna Valdez, the criminal bar has
collectively watched how the WA Supremes will deThis summer, the WA Supremes delivered a 1-2-3 with
cide future Gant-related cases. Although Justice JohnState v. Afana, 1State v. Tibbles 2 and State v. Adams.3
son is the most avid supporter of Gant, the aforemenThese decisions supplement Washington’s growing
tioned cases he helped decide were too new, too few
case law under the U.S. Supreme Court’s Arizona v.
and too far-between to be characterized as reliable or
Gant,4 which limits vehicle searches incident to arrest.
time-tested. Clearly, the WA Supremes were trying on
new shoes for size. And there was still the question of
Filed in April 2009, Gant abandoned prior criminal
whether the three divisions of the WA Court of Apjurisprudence and held the 4th Amendment to the U.S.
peals would endorse Gant via Patton and Buelna ValConstitution requires law enforcement officers to demdez. Would any of these courts – including the WA
onstrate an actual and continuing threat to their safety
Supremes themselves – quietly abandon, distinguish or
posed by an arrestee, or a need to preserve evidence
ignore Gant and its newfound Washington progeny?
related to the crime of arrest from tampering by the
The anticipation was nerve wracking. Finally, come
arrestee, in order to justify a warrantless vehicular
this summer, the WA Supremes broke their silence.
5
search incident to arrest. Until now, the WA
Supremes have flirted with Gant, but withheld fully
The Jab: State v. Afana
embracing it.
Unanimously decided in July 1, 2010, State v. Afana
held that a police officer’s search of a vehicle after the
Some explanation is necessary.
arrest of the passenger was unconstitutional.10 Mark
Afana was sitting in his legally-parked car with a
The Background: Arizona v. Gant & Its Washington
friend, Jennifer Bergeron, watching a movie on a portProgeny
able DVD player. A police officer approached them,
In 2009, the WA Supremes began slowly adopting
asked what they were doing, and requested ID. The
Gant into Washington jurisprudence. Last October,
officer discovered a warrant against Bergeron and arthey unanimously decided State v. Patton, which held
rested her. In a search incident to the arrest the officer
that under article I, section 7 of the state constitution,
found drugs in the car. At Afana’s trial, the court held
the search of a vehicle incident to the arrest of a recent
that the request for ID was an illegal stop and supoccupant is unlawful absent a reasonable basis to bepressed the drug evidence. The Court of Appeals relieve that the arrestee poses a safety risk or that the veversed, holding that the request for ID was mere social
hicle contains evidence of the crime of arrest that could
contact. The WA Supremes granted review. While
be concealed or destroyed, and that these concerns ex(Continued on page 9)
ist at the time of the search. 6 Justice Johnson’s concur-
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(Continued from page 8)

Afana’s petition for review was pending, the U.S. Supreme Court issued its decision in Gant. 11
The WA Supremes reasoned that, pursuant to Gant, nothing justified the vehicle search that happened after arrest. Although Bergeron’s warrant gave Deputy Miller a
basis to arrest her, he had no reason to believe that the vehicle she occupied contained evidence of her underlying
crime, namely, Criminal Trespass. Furthermore, Gant
held that ―police may search a vehicle incident to a recent
occupant’s arrest only if the arrestee is within reaching
distance of the passenger compartment at the time of the
search.‖ Here, Afana was not an arrestee because he was
not under arrest at the time his vehicle was searched.
Bergeron was the only arrestee. However, and pursuant
to Gant, Bergeron posed no safety risk and was not within
reaching distance of the passenger compartment because
she was held in the backseat of the police cruiser. 12
Finally, the Court addressed the State’s ―good faith‖ exception to warrantless searches. 13 Historically, the Good
Faith exception allows an otherwise unconstitutional
search or seizure if the police officer believes the search
was constitutional and/or reasonable at the time. Here,
however, the Court rejected the State’s argument that the
―good faith‖ exception is consistent with past decisions,
―[A]nd hold that it is incompatible with the nearly categorical exclusionary rule under article I section 7.‖ 14 The
evidence was suppressed.
The Right Cross: State v. Tibbles
On August 5, 2010, the WA Supremes held in State v.
Tibbles that the search of a defendant was not justified by
exigent circumstances and the marijuana/paraphernalia
evidence obtained as a result of the search should have
been suppressed. 15 During a traffic stop of Tibbles,
Trooper Norman Larsen detected a strong odor of marijuana coming from Tibbles’ car. The trooper did not arrest
Tibbles or seek a warrant, but conducted a warrantless
search of the car, whereupon he discovered marijuana and
drug paraphernalia. The district court, superior court, and
Court of Appeals all upheld the search under the ―exigent
circumstances‖ exception to the warrant requirement,
which allows law enforcement officers to conduct warrantless searches when obtaining a warrant is not practical
because the delay would compromise officer safety, facilitate escape, or allow destruction of evidence.16
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The WA Supremes reasoned the although Trooper had
probable cause to arrest Tibbles based on the odor of
marijuana alone under the Plain View Doctrine, the existence of probable cause, by itself, does not justify a warrantless search: ―Probable cause is not a recognized exception to the warrant requirement, but rather the necessary basis for obtaining a warrant.‖ 17 Additionally, the
State failed to show that exigent circumstances justified
the warrantless search of Tibbles’s car because Tibbles
himself was outside the vehicle when Trooper Larsen
searched it, the destruction of evidence was not imminent,
and obtaining a warrant was not impracticable. 18
Finally, regarding the safety concerns, the facts do not
establish that Trooper Larsen felt he or anyone else was in
danger as a result of Tibbles’s actions. Tibbles was
stopped for a defective taillight, he was alone, and was
compliant with the trooper’s requests. Moreover, he was
released rather than arrested and allowed to drive away
even after Trooper Larsen searched the car and seized the
marijuana and drug paraphernalia. For these reasons, and
pursuant to Gant, the WA Supremes reversed the WA
Court of Appeals which upheld Tibbles conviction. 19
The Left Hook: State v. Adams
Filed on August 19, 2010, in State v. Adams the WA
Supremes again declined to recognize a ―good faith‖ exception to the warrant requirement. 20 Here, a King
County Sheriff's Deputy stopped a vehicle because the
registered owner had an arrest warrant for driving with a
revoked license. Coryell Adams, the registered owner,
was the driver and sole occupant in the car. When
stopped, he got out of the car, locked it, and walked several steps away, all in violation of the officer’s orders to
get back into the vehicle. After Adams was arrested, officers searched the car and found cocaine. 21
Adams moved to suppress that evidence; the trial court
denied the motion and was affirmed on appeal. While the
case was pending, and similar to State v. Afana, the U.S.
Supremes decided Arizona v. Gant. Also similar to
Afana, the WA Supremes rejected the State’s ―good faith‖
arguments and made brutally short work of the matter:
―Our recent decision in Afana resolves this case . . . [B]
ecause the State concedes that Gant applies to the search
in this case, and because we have declined to recognize a
―good faith‖ exception based on pre-Gant case law in
Afana, we reverse the conviction in this case.‖ 22
(Continued on page 10)
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(Continued from page 9)

Conclusion: Criminal Defense Attorneys, Seek the
Knockout on Pretrial Gant Motions
Admittedly, I was skeptical of Gant, even after it was endorsed by the WA Supremes in Patton and Buelna Valdez. Those opinions aside, Gant lacked sufficient support
from other courts when it was decided. I wanted to avoid
arguing toothless Gant motions; for doing so would discredit the opinion itself and cause make me look foolish
(although looking foolish has never stopped me before).
Today, criminal defense attorneys should no longer doubt
Gant. It stands on all fours. The WA Supremes have
issued a powerful line of cases – arguably, a body of law
–wholeheartedly supporting Gant. Clearly, they are making a statement: Patton and Buelna-Valdez were not
flukes. Exigent circumstances and good faith won’t distinguish or invalidate the Gant decision or its Washington
progeny. Let’s face it: Gant shoes fit and the WA
Supremes are wearing them. Period. Or better yet, ―1-23!‖
Attorney Alexander F. Ransom is a solo practitioner,
providing aggressive criminal defense in Whatcom,
Skagit and Snohomish Counties. Please access http://
ransom-lawfirm.com/blog/ for more discussions of criminal law topics on the national, state and local levels.
Endnotes
1- State v. Afana, 169 Wash.2d 169, 233 P.3d 879 (2010).
2- State v. Tibbles, 80308-1, ---P.3d ----, 2010 WL 303674 (Wash).
3- State v. Adams, 82210-7, ---P.3d----, 2010 WL 3259874 (Wash).
4- Arizona v. Gant rejected the reading of New York v. Belton, 453
U.S. 454, 101 S.Ct. 2680, 69 L.Ed. 2d (1981). Belton was significant
because courts around the country took the view that under Belton,
and automobile search did not run afoul of the Fourth Amendment to
the U.S. Constitution as long as it was incident to a recent occupant’s
arrest, even if there was no possibility of the arrestee gaining access
to the automobile at the time the search was conducted.
5- Arizona v. Gant, --- U.S. ----, 129 S.Ct. 1710, 173 L.Ed.2d 485
(2009).
6- State v. Patton, 167 Wash.2d 379, 394-394, 219 P.3d 651 (2009).
7- Patton, 167 Wash at 396.
8- State v. Buelna Valdez, 167 Wash.2d 761, 767, 224 P.3d 751
(2009).
9- Buelna Valdez, 167 Wash.2d at 780.
10- State v. Afana, 169 Wash.2d 169, 233 P.3d 879 (2010).
11- State v. Afana, 169 Wash.2d at 173-76.
12- Afana, 169 Wash.2d at 178-179.
13- Id. at 179-184.
14- Id. at 184.
15- State v. Tibbles, 80308-1, ---P.3d ----, 2010 WL 303674 (Wash).
16- State v. Tibbles, WL 303674 at *1.
17- Tibbles, WL 303674 at *1, citing State v. Hendrickson, 129
Wn.2d at 71, 917 P.2d 563 (1996).
18- Tibbles, WL 303674 at *3.
19- Id. at *3-4.
20- State v. Adams, 82210-7, ---P.3d----, 2010 WL 3259874 (Wash).
21- State v. Adams, WL 3259874 at *1.
22- Id. at *2.

Death Penalty Law & Policy
~A Free CLE, Sponsored by the ACLU~
DATE: Thursday, September 23, 5:30 pm – 6:30 pm
LOCATION: Village Books, 1200 Eleventh Street,
Bellingham, WA 98225
WHAT?: Continuing education for attorneys. The
ACLU of Washington Whatcom County Chapter presents a talk on the history of capital punishment in
Washington and current litigation and legislative efforts
challenging the death penalty locally and nationally. Featuring Mark Larrañaga, former director of the
Death Penalty Resource Center and Seattle University
Law School adjunct professor. Free and open to the
public.
The conversation continues at an informal reception
with Whatcom County Chapter leaders of the ACLUWA.
1 general CLE credit. WSBA Seminar #264393.
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ACROSS THE LINE
IMMIGRATION AND CROSS BORDER UPDATE FROM CHANG & BOOS
By Scott Railton, 1305 11th Street, Suite 301 Bellingham, WA 98225 srailton@americanlaw.com

The Battle of Preemption: U.S. v. Arizona. If you follow
the news, you’ve probably heard about ―the Arizona law,‖
otherwise known as the ―Support Our Law Enforcement and
Safe Neighborhoods Act,‖ or simply ―SB 1070‖. The law is
legally interesting, as it is a state immigration related law
which may or may not be preempted and violate due process.
Drafted by an immigration law professor, the law is very
popular in Arizona and elsewhere around the country.
The 9th Circuit has taken the matter on appeal now, after
the U.S. sued Arizona to have the law stricken. From what I
hear, the 9th Circuit should rule sometime right after the coming election, and the Supreme Court is expected to take cert.
Here’s what the District Court said:
The Court by no means disregards Arizona’s interests in
controlling illegal immigration and addressing the concurrent problems with crime including the trafficking of humans,
drugs, guns, and money. Even though Arizona’s interests
may be consistent with those of the federal government, it is
not in the public interest for Arizona to enforce preempted
laws. See Edmondson, 594 F.3d at 771. The Court therefore
finds that preserving the status quo through a preliminary
injunction is less harmful than allowing state laws that are
likely preempted by federal law to be enforced. See Cal.
Pharmacists, 563 F.3d at 852-53; Am. Trucking, 559 F.3d at
1059-60. Judge Bolton Order, p. 35
Now, the case you hear less about in the news is Chamber of Commerce v. Candelaria, which the U.S. Supreme
Court has already taken certiorari on. This case was brought
as a challenge to the ―Legal Arizona Workers Act,‖ which
requires all Arizona employers to use the Federal Government’s E-Verify employment authorization system, and
which further prohibits and punishes Arizona employers
from knowingly and intentionally employing unauthorized
workers.
Like U.S. v. Arizona, the principle of preemption is very
much at issue in Candelaria. Specifically, the Supreme
Court will consider whether a state can mandate a program
which the U.S. Government has purposely made voluntary
for employers. Much is at stake. On E-Verify, I heard one
farmer say this week, ―If they make us use this system, we’re
toast.‖
Immigration remains a hot button issue. In Washington
State, as well as throughout the nation, many cities and counties are now starting to take positions. There is clearly a
need for the Supreme Court to step in, and of course, beyond
that, for Congress to address immigration reform as a whole.
In the meantime, because of the Arizona cases, it makes little
fiscal sense for municipalities to consider immigration related measures. However, this hasn’t stopped many from

doing so anyway.
Emergency Border Security Supplemental Appropriations Act of 2010 Passed. Comprehensive immigration reform is dead in the water for the year, with the elections
coming up, but this didn’t stop Congress from passing a $600
million dollar border security bill in August. Some funding
should make it’s way to Whatcom County, in one form or
another.
Interestingly, I am told immigration lobbyists were taken
by surprise by the fast track this law took. Particulars on this
bill, like its hike of H-1B and L-1 fees in specific cases, had
no prior discussion. The talk is the game in Congress may
now have changed on immigration, as lengthy comprehensive reform debates may now take a backseat to rifle shot
pieces of legislation, with an emphasis on security.
The Emergency Border Law provides $254 million for
U.S. Customs and Border Protection, including funding for a
1000 more agents to be formed as a ―strike force‖ at areas
most needed. $32 million goes for unmanned flying drones.
U.S. Immigration and Customs Enforcement gets $88 million, to fight violence on the southern border and to train
CBP officers. The Department of Justice receives over a
$100 million for salaries for several different types of positions (FBI, marshals, attorneys, detention), and will probably
be hiring. The Federal Court system will receive $10 million
for increased workloads.
Controversially, the law raises the costs of bringing certain professional level talent to the United States (H-1Bs and
L-1s). The law clearly targets the IT industry of India, and
has predictably been panned from that side of the world,
where it is front page news. Some predict that in time the
U.S. government will have to provide incentives to draw
from the global talent pool. Others say heightened fees are
necessary to protect our own labor market, with its 10% unemployment.
ICE Creates Detainee Locator. It is long overdue, but U.S.
Immigration and Customs Enforcement (ICE) has announced the launch of the Online Detainee Locator System (ODLS) – a public, Internet-based tool designed to
assist family members, attorneys and other interested parties in locating detained aliens in ICE custody. One of the
most distressing aspects of detention for families and even
attorneys is simply locating a person placed in detention.
It is hoped that this on-line tool will make this task easier
for everyone. The ODLS is located on ICE’s public website at www.ice.gov.
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It’s Time to Replace Capital Punishment death penalty because it could not revise the
with Life Imprisonment Without Parole model ―in light of the current intractable institu~By Hannah E. Stone

tional and structural obstacles to ensuring a minimally adequate system for administering capital

On Friday, September 10th, Cal Coburn

punishment.‖ 1 Many states, including Washing-

Brown will be executed. This will be the first

ton, have based its death penalty laws on ALI’s

execution in our state in a decade. Along with

model statute.

Brown, there are eight other men on death row in
Washington.

Further, the circumstances in which the
death penalty can be used have been restricted.

It’s time to question the death penalty as

In Atkins v. Virginia, 536 U.S. 304 (2002), the

the ultimate punishment. The death penalty is

U.S. Supreme Court held that the execution of

expensive, unevenly applied and irreversible in

the mentally retarded is cruel and unusual pun-

case of an error.

ishment under the Eighth Amendment. Three

This year, the Whatcom County Chapter of years later, in Roper v. Simmons, 543 U.S. 551
the American Civil Liberties Union of Washing- (2005), it held that the Eighth and Fourteenth
ton (ACLU-WA) has begun a local campaign to

Amendments forbid the execution of offenders

promote alternatives to the death penalty. The

who were under the age of 18 when their crimes

campaign seeks a just and viable alternative to

were committed.

the death penalty while keeping our community
safe. The ACLU-WA supports replacing the
death penalty with life in prison without the possibility of parole.
Nationally, the move to abandon the death
penalty is gaining significant momentum. In
2009, the American Law Institute (ALI), a body
comprised of lawyers, judges, and law professors, withdrew its model death penalty statute
created in 1962. After nearly a decade of study,
the ALI determined that it would abandon the

In Washington, one person on Death Row
already has had his sentence overturned. Benjamin Harris was released in 1997 after serving 12
years on the basis that his original trial lawyer
had been incompetent. Harris's attorney interviewed only 3 of the 32 witnesses listed in police
reports and spent less than 2 hours consulting
with Harris before trial. Though his mental state
had been in question, he was deemed mentally
competent to stand trial and to be executed.
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(Continued from page 13)

Scientific studies have consistently demonstrated
that executions are no more effective in deterring
people from committing murder than long prison
sentences. States without the death penalty have
lower murder rates than those with capital punishment. 2 In fact, a 2009 study revealed that 57% of
police chiefs across the country agree that the
death penalty does not deter violent crime,
―because perpetrators rarely consider the consequences when engaged in violence.‖ 3
It’s time for Washington state to follow the
lead of 15 others states that have ended capital
punishment. Most recently, New Jersey replaced
the death penalty with life without parole in 2007,
and New Mexico did the same last year.
To learn more about Washington’s death
penalty, join the ACLU-WA Whatcom County
Chapter for a free CLE, featuring Mark Larrañaga
on September 23rd from 5:30 to 6:30pm at Village
Books in Fairhaven.
Hannah E. Stone is a local AILA member immigration
attorney and the Chair of the ACLU-WA Whatcom
County Chapter. More information is available at
www.aclu-wa.org.
Endnotes
1- American Law Institute, Message From ALI Director Lance Liebman, available at http://www.ali.org/_news/10232009.htm (2009).
2- Death Penalty Information Center, Deterrence: States Without
the Death Penalty Have Had Consistently Lower Murder Rates, available at http://www.deathpenaltyinfo.org/deterrence-stateswithout-death-penalty-have-had-consistently-lower-murder-rates.
3- Death Penalty Information Center, 10 Smart on Crime: Reconsidering the Death Penalty in a Time of Economic Crisis, available at
http://www.deathpenaltyinfo.org/documents/CostsRptFinal.pdf
(2009).

The Law Offices of
Alexandra Verkh
Alexandra Verkh is
pleased to announce
the opening of her
new law practice,
serving the civil and commercial law needs of
individuals and small businesses.
Prior to opening her firm, Ms. Verkh worked
as a commercial litigator and as Corporate
Counsel for Safeco Insurance. Her specialties
include insurance law, contract law, and
General Counsel services.
Ms. Verkh is available for referrals,
association, contract work, and vacation
coverage.
119. N Commercial St. Suite 340
averkh@verkhlaw.com
(360) 746-2648
www.verkhlaw.com
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The Executive Office Suites at The Bellingham Towers
5 new offices for professionals available October 1, 2010 in The Executive Office Suites in The
Bellingham Towers. These offices are of new construction and feature high ceilings and are fully air
-conditioned. Extensive use of glazing enables a very light environment. They are on the main floor
level so direct access without use of elevators is easy. 100 Megabit Internet access and a networked
color copier is available. Rents start at $415 per month. Included with rent:
Telephone Answering and Announcing
Reception Service and Announcing
Conference Room
Beverage Service
Fax Service
24 hour Access
The offices range in size from 110 sq. ft. to 200 sq. ft.. Please call
Mike Sandiland at 733-0185

PAGE 16

T H E W H A T C O M C O U N T Y B A R J O U R N AL

A U G U S T . 20 1 0

The Executive Office Suites
The Bellingham Towers
119 N Commercial, Suite #190, Bellingham, WA 98225
(360) 733-0185
mike@crownoffices.com
www.voanywhere.com

Virtual Office Services for the Legal Community Anywhere in Washington State
Our economy is experiencing a financial reset of historic proportions. Many in the business and law community find it necessary to reduce costs or to try to maintain a professional business appearance on a
budget.

Gold Virtual Office Service
Includes Professional Telephone Service for the Solo and Small Firm Practitioner







Our state-of-the-art telephone system allows our staff to answer your calls, seamless to your callers,
and to your exact specifications.
Prescreen calls
Intercom you at your home desk or office desk (anywhere in the State) and announce the call
We follow your immediate instructions, you talk to us on the hands free phone
We can transfer the call instantly to you at your desk or we can place caller in voice mail
This service can be delivered using your existing telephone numbers if you wish.

This unique Gold Virtual Office Service provides all the features that the solo or small firm practitioner needs without the capital cost associated with having your own receptionist, a telephone system, and a ―bricks and mortar office‖.
Our clientele is exclusive enough that we soon come to know your personal preferences and your clients. We are not
an ―answering service‖ but a professional advantage offered to legal professionals.
We have been in service for nearly 20 years and have served hundreds of discriminating attorneys and law firms.
Your Gold Virtual Office Service includes 100 Mb Internet service at no extra cost and conference room usage in our Bellingham facility.
$279 per month at promotional price for Month of July 2010 ($335 value) See back for further details of all levels of
service.* Call or email for complete details on these levels of service.
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The Executive Office Suites
Virtual Office Packages
Mail
Only

Bronze
Silver
Gold
Package Package Package

Local Business Address

X

X

X

X

Mail Forwarding
Local Telephone Number w/
Permanent Forwarding to VM

X

X

X

X

X

X

X

X

X

X

Use of Conference Room
Local Telephone Number w/
Personalized Answering
and All Calls Placed into Voicemail

X

X

Email Address
Local Telephone Number and Line
Personalized Answering to Your
Exact Specifications
Screen Calls to Eliminate Unwanted
Solicitaion/Spam Calls
Intercom/Announce Calls to You
at Your Home/Office Desk,
Anywhere in the State
Forward Calls Immediately to You,
Seamless to Your Callers

X

Voicemail Box

Monthly
* Introductory Price Through July

X
X
X
X
X
X
X
$44

$95

$189

$279*
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HALVORSON SAUNDERS & WILLNER, PLLC
Labor and Employment Attorneys
Michael Saunders Is Available for Referral or Association for Employment Litigation Defense in the Following
Areas:
Statutory Discrimination Claims (Federal and State)
Statutory Retaliation Claims (Federal and State)
Wrongful Discharge in Violation of Public Policy
Whistleblower Claims (U.S. Dept. of Labor)
Breach of Employment Contract
Wage and Hour (Federal and State)
Class Actions
CONTACT:
Michael Saunders
Halvorson Saunders & Willner, PLLC
800 Fifth Avenue, Suite 4100
Seattle, WA 98104
TEL.: (206) 386-7789
msaunders@halvorsonsaunders.com
www.hsw-law.com

L AW O FFICE

OF

P AMELA E E NGLETT , PLLC
Welcoming clients who need
assistance in civil domestic violence
and family law cases
Thank you for your referrals!
1225 Bellingham Towers  119 N Commercial St  Bellingham, WA 98225
Phone 360.738.4659  FAX 360.738.8498  Email pam@englettlaw.com
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PROFESSIONAL MEDIATION
TRAINING:
40-hour Course on Interest-Based Mediation
October 7, 8 & 9, and 14, 15 & 16
Thurs: 5-9 pm; Fri. and Sat.: 9 am-6 pm
Fee: $575 (scholarships may be available)
Approved for CLE and HRCI credit






Alternative dispute resolution theory
Advanced communication skills
Writing effective agreements
Ethics
Upon completion, participants may apply for practicum program to become a certified mediator.

Instructor: Moonwater, an experienced mediator, facilitator
and trainer, is the Executive Director of the Whatcom Dispute
Resolution Center. She serves on Whatcom County’s Law and
Justice Council, and is a board member of the Washington Mediation Association and Resolution Washington.

TO REGISTER: 676-0122 or visit: www.whatcomdrc.org
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46‖H x 3.86‖W

1/4-page . . . $50/mo.
5.00‖H x 3.86‖ W

1/2-page . . . $75/mo.
5.00‖ H x 7.90‖ W

1/2

full page . . . $100/mo.
10.00‖ H x 7.90‖ W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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