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The Chickens Have Come Home to Roost.  
 

  

Earlier this year, I made a big decision.  I was encouraged by friends and 

neighbors, most of whom promised help and support, but in the end the deci-

sion was mine to make and to live with, and I knew that.  Iôd thought about it 

for years, literally, but at the decision point, I suddenly felt confused and even doubtful.  I know that 

success in this effort will change my life,  day to day, for many years to come.  And failure ï well, I 

canôt think about that right now.   Itôs way too early to dwell on the results ï we won't know results till 

autumn, and right now itôs barely spring in Whatcom County. 

 

Can I follow through on this commitment?  I asked myself.   Itôs a great deal of work, and no small ex-

pense.  You canôt do something like this by yourself;  can I count on my friends and neighbors ï espe-

cially my neighbors ï to help me through the hard times?   Can I count on myself to persevere, to stay 

with this commitment for eight  years, maybe more, if thatôs what's needed? 

 

No doubt about it, my next door neighbors prompted some soul searching when they told me they 

were ready to accept my standing offer to share the care and feeding of several chickens.  ñBe careful 

what you wish forò I heard my mother clucking from the recesses of memory, and I gulped and asked 

for a couple of days to think about it.  In the end I decided that thereôs never a perfect time to bring 

chickens into your life, and sometimes itôs best to just go with an opportunity without thinking it to a 

slow and painful death.   Which is how Helen and John and I found ourselves at the farm and garden 

store several Saturdays ago, peering into a warm, bright box where dozens of seemingly identical 

baby chicks cheeped and milled about, impossibly cute and almost small enough to fit back into the 

eggs theyôd pecked out of two days earlier.  We were beginning our Co-Chicken Adventure.  

 

We needed four chickens, we decided, so we chose six:  two Ameraucanas because they lay beautiful 

mint-green eggs; two Welsummers because theyôre a good strong breed; a speckled Sussex because 

she was irresistible, and a Rhode Island Red because she looked so different from the others and be-

sides, everybody wants a chicken named Ginger, right?  Now we have a flock of four with two spares, 

and we'll have lots of eggs to give away if everybody survives our novice efforts at chicken hus-

bandry. 

 

We selected basic chicken gear.  The sales clerk explained that chicks need warmth, preferably 95 de-

grees to start, and our new friendsô fluffy down coats, soft and fuzzy though they were, would not 

keep their owners anywhere near that temperature.  Chicks have to live indoors for the first month, at 

least.  Heat lamps, chicken feed, feeders and waterers went into our basket.  We decided to keep three 

chicks in each house, to encourage our respective dogs (both instantly obsessed with these chirping 

fuzzballs) to see them as family rather than lunch.   

 
(Continued on page 3) 

The Presidentôs Column 
  By Deborra Garrett, WCBA President 2012 
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My neighbor Helen is a nurse, and sheôs seen a lot, and she has a straightforward, practical approach 

to most things.   But she fell pretty hard for these little fuzzballs.   That night she sent me a text mes-

sage: 

 

Chicks settling in nicely.  Have identified the bully.  Hen pecking now understood. 

 

The bully, as it developed, was the smallest of the group.  We named her Bruiser and separated her 

from her sister, Bertha, in an effort to divide and conquer.  It worked!  We held each chick at least 

once a day, to help them become the docile, happy creatures pictured in our chicken books.   It didnôt 

work!  They scream, struggle and flap furiously when we pick them up ï but at least they know ï we 

think they do, anyway; theyôre really not smart ï that being picked up is not imminent death.   They 

ate a prodigious amount of chicken feed and drank roughly their own body weight every day, and 

they grew so fast that sometimes I could see the difference from one day to the next.  

 

As these happy domestic scenes unfolded, a larger drama played in the background:  Selecting The 

Chicken Coop.    It was Option Shock from the start.  Some coops are jerry-rigged affairs made of 

salvaged wood; others are luxury real estate.   There are, I kid you not, several models of Martha 

Stewart brand coops, complete with stenciled hearts and French doors.  Some coops are movable, so 

the chickensô pecking, foraging and frequent deposits of fertilizer can be spread throughout oneôs 

yard.   Some are tall, to avert back strain in the humans who clean them and retrieve the eggs.   Some 

have small gangplanks for the chickens to walk down en route from the coop; some have enclosed 

runs for chickens whose people arenôt always home to let them out in the morning and in at night.  

Sticking to a budget is hard, since no model is perfect except, of course, those requiring their own 

mortgages.  Chicken meat is tempting fare, so planning for predators is essential ï a new exercise for 

me, in thinking like a raccoon.   

 

They kept growing, and we rigged up a former rabbit hutch to serve as a coop.   Though not exten-

sive, the remodel required the installation of a roost ï a bar several inches up from the floor, guaran-

teed to keep them calm and happy.  I thought mine were the only chickens in history to hate roosting, 

until I realized I hadn't secured the roost, which therefore spun freely whenever one of those poor 

birds landed on it.  With that problem remedied, they now sit for hours in apparently serene contem-

plation.   This bought some time for us to shop online and talk turkey (forgive me) with a carpenter.  

Action is imminent, as The Ladies are fast outgrowing their status as pleasant houseguests.   

 

And that, dear readers, is where we must leave this adventure story for now.   Over the next few 

months The Ladies will move into their new home, adjust to independent living, continue to grow, 

stay safe from hungry predators and, we hope, get ready to start laying those green, brown and white 

eggs that will no doubt serve as an elixir of health to all who eat them.  If not by Labor Day, certainly 

by Halloween.   Further adventures to follow, after what we hope will be a long, sunny, happy  sum-

mer enjoyed by all flora, fauna and members of our Association.  Stay tunedé 

 

(Continued from page 2) 
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What We Looked Like 20 Years Agoé  Part 6   (last installment month) 

Stolen at gunpoint from the archives of past Bar President, David Nelson. 
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Ramblings of a Small Time Country Lawyer 
 ~By Rajeev!  

 

 ñChile Rellenosò
 

 Subtitle:  I am the greatest chef in Whatcom County.1 

 Disclaimer:  Maybe nothing to do with law.   

  

 As you may or may not know, when I am not riding the dusty2 

trails of the rural north side of the County (in pursuit of runaway clients 

whose signatures are needed to complete the transactions and corporate 

formations they so badly wanted when they hired me), I am known in 

some select circles as Whatcom Countyôs finest chef. 

 

 This can be demonstrated in three ways: 

 

1. Very few people have ever documented or witnessed me cooking.  Therefore, my skills must be in 

very high demand, and precious as it is not just a commonplace event.  Indeed, reservations must 

sometimes be made months, if not years, in advance if one is to hope to get a seat in my kitchen 

and spy me cooking. 

 

2. The occasional passersby may overhear me saying ñYou know... They say that I am Whatcom 

Countyôs finest chef.ò 3 

 

3. I recently created the most delicious Chile Rellenos that I have ever created, and documented it: 

 

 

A Chile Relleno (or ñStuffed Chileò in American) is a most de-

licious thing when done correctly, and a most awful thing 

when done incorrectly.  They originate from the south Mexi-

can city of Puebla in the post-Spanish conquest period.4  A his-

torically traditional chile relleno is made with a Poblano Pep-

per, stuffed, battered and fried. 

 

I will now share my recipe and experience with you.  But be-

fore we start, I want to make one thing clear: If you batter your 

chile relleno  in pure egg or an omelet like substanceé YOU 

AE DOING IT WRONG AND ARE MY ENEMY.  You need 

to be using a fluffy batter or breading of some sort.  This will 

make it taste good, instead of bad; and now you see why 

ñtheyò say I am Washingtonôs greatest chef. 
 Photo of my end product  

 

 I chose first to proceed by deliberately not having a plan and let the muses of cooking take me.  
(Continued on page 7) 

http://www.bing.com/images/search?q=chef&view=detail&id=A16E3074B0436E8CE7F01E9C8E393EC51991E002&first=36
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So to facilitate in allowing my great chef mind to work, I had my sous-chef begin to bake the Anaheim 

Peppers.5   You must broil them so their skins blacken and you can peel the outer skins off.  While the 

peppers are being broiled, you can panic and think about what you can put inside the peppers.  Tradi-

tionally, there is a lot of gross stuff, like sardines that get put in there, but I find that ñMexicanò restau-

rants in the USA have gotten right, and fill them rather simply with cheese, such 

as a nice Oaxacan or Queso Fresco.  I chose to use Monterey Jack, assuming 

that an otherwise nice white cheese developed by Mexican Franciscan friars 

would make a passing substitute.  I do not recommend you do thisï while a 

master chef, like myself, will be able to appreciate the ñjarringò and 

ñunpleasantly surprisingò juxtaposition of flavors, I suggest you stick with the 

cheeses suggested earlier.  I also kneaded ground beef with spices chosen at ran-

dom from my cupboard and a full lime, juiced and shredded into the meat. 

 

 Once you have peeled your peppers, slice them open and clean out all the seeds and membranes, 

and replace those natural insides with the unnatural concoction of cheese and spiced meat.  Now, if the 

peppers begin to split open and fall apart in your hands, you must be doing something wrongé some-

thing that I, one of the greatest chefs in these United States, would probably not doé but if you figure 

out how to avoid this, I would enjoy hearing your solutionsé a lot.  Some say toothpicks can help re-

stitch or hold your peppers together, and I theorize that perhaps I could sew them back together with 

corn-silk.  In the end, the solution I use is...battering them as fully as possible and trying to fry them, 

faster than they fall apart!  Speaking of, here is my magic batter recipe, possibly not commonly avail-

able online:  1 cup milk, 1 cup all-purpose flour, 1 egg, beaten, 1 teaspoon baking powder, 1 teaspoon 

baking soda, 1 teaspoon salt and 1 teaspoon canola oil.  This is sufficient for SIX (6) Anaheim Peppers 

of large size. 

 

 Batter your peppers, roll them in some flour, and then fry in oil in the most unhealthy manner 

you can manage or afford.  I speculate that deep-frying in hog lard would be best, but I had my sous-

chef use an inch of peanut oil in a deep pan.6        

 The result?  Delicious goodness, ensorcelled by fluffy golden crust of more deliciousness.  And, 

as a bonus, I am pretty sure it counts as a vegetable, so we know it is healthy and good for you.  Your 

mother will approve, and it is endorsed by possible one of the Worldôs greatest chef/attorneys. 

 Now, you are properly prepared to either litigate chile relleno related matters, such as dangerous 

grease-fires/splatters and sous-chef originating stabbings, or to whimsically try your hand at a new 

summer activity that regardless of the end-product, will be a fun experience.    ~RDM 

 
Endnotes 
1ï You can attempt to contest this, but it requires inviting me over for dinner and feeding me. 

2ï In this case meaning ñSoggy.ò 

3ï  I am sure you are already familiar with who ñTheyò are, so I will not bore you with a long exposition as to the identities of all 

the famous and well-known individuals that make up the collective group known as ñThey.ò  I think we can all safely assume that 

we are all impressed by the great number of people known as ñThey.ò 

4ï  http://www.ehow.com/about_5373467_history-mexican-chile-rellenos.html 

5ï Oh yes, I forgot to mention, if you are to be a truly excellent chile relleno maker, you must have a sous-chef at hand, or you are 

going to get distracted from thinking about cooking by having to actually do the work. 

6ï Caution, you should instruct your sous-chef that working with hot oil has the risk of death or severe injury and should not be 

attempted by anyone in real life.  If for whatever mad reason you want to go near super-heated oil, you should have on an apron, 

gloves, safety goggles, a welders mask and have all skin covered, preferably in firefighter protective clothing. 

(Continued from page 6) 

http://www.ehow.com/about_5373467_history-mexican-chile-rellenos.html
http://www.bing.com/images/search?q=anaheim+peppers&view=detail&id=E582842AC01590D24C3028DF5E4D01092D9789CB&first=0


WHATCOM COUNTY BAR JOURNAL  JUNE 2012 PAGE 8 

Office Space Available ï  Bellingham Towers -  119 N. Commercial Street ï downtown!  Nancy at 647-

1916, ext. 112; Or email nancy@hollanderinvestments.com   Conference Room available for Rent to 

Tenants and Non-Tenants.  New Cardio Room & Shower available for Tenants ï access 24h! 

CLASSIFIED ADS 
Free to all WCBA members & firms 

e-mail ad copy as MS Word .doc file to: 

rajeev@northwhatcomlaw.com 

by the 15th of the preceding month 

Questions? Call 360 527-9400 

Adoption Services Provider 
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent 

adoptions.  JoAnn Vesper, MSW, LICSW.  25+ years experience; Court approved/Lic.#00005239; 360-

714-9189; joann.vesper@gmail.com 

Two offices for rent in high visibility executive suites office building: next to the post office on Pros-

pect Street and across the street from the courthouse and jail.  Tenant will have shared use of two con-

ference rooms, receptionist to answer phone and greet clients.  These offices have their own individual 

thermostats to control heat and air conditioning.  Signage is available for business name and free park-

ing for clients.  Permitted parking is available for tenant.  One office is 152 sq feet for $550 per 

month.  The other office is 208 sq feet for $775 per month.  The monthly rental amount includes heat, 

electricity, water, sewer, garbage, and internet access. Call Katti Esp at (360) 715-3100. 

Law Office Opportunity.  A local attorney with an established practice and office location is planning to 
stop practicing law within the next several weeks.  The office is furnished and can easily accommodate 
two attorneys and their support staff.  The office has been a law office for many years and is in an ex-
cellent location, and the rent is reasonable.   This is very good opportunity for an attorney who wants 
to establish a practice near the courthouse at a reasonable cost.  The attorney (who does not want to 
be named, and who is not Deborra Garrett!) can be contacted through Deborra Garrett, so please con-
tact Deborra if you would like more information.   dgarrett@zenderthurston.com    

mailto:dgarrett@zenderthurston.com
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Civil Procedure Corner:  Dismissal for Want of Prosecution! 

By Bryan L. Page *  

 

 

 Moving a lawsuit forward to conclusion is primarily the responsibil-

ity of the plaintiff.1  However, sometimes a plaintiff files a lawsuit and then 

the case lays dormant.  Maybe some written discovery requests are ex-

changed between the parties early on, but the plaintiff fails to note the case 

for trial or otherwise take action to obtain a decision on the merits. 

 

Inaction by the plaintiff can sometimes be frustrating for defendants.  A 

business may have difficulty obtaining or renewing insurance if a signifi-

cant lawsuit against it is outstanding.  If the lawsuit involves real property 

owned by the defendant, the lawsuit may make a sale of the property im-

possible. 

 

While a defendant is under no obligation to speed a case to trial and can simply sit back and address 

issues in the case as the plaintiff brings them up for hearing or trial, 2 there are procedural mecha-

nisms a defendant can use to bring a case to conclusion.  A defendant can bring preliminary, pre-

trial motions, such as motions to dismiss pursuant to Civil Rule 12(b) or a motion for summary 

judgment pursuant to Civil Rule 56.  3  A defendant can also note the case for trial itself.  4  How-

ever, another procedural mechanism is available to defendants that may result in the case being dis-

missed entirely. 

 

Pursuant to Civil Rule 41(b)(1), a defendant can bring a motion for dismissal for want of prosecu-

tion.  The rule states ñ[a]ny civil action shall be dismissed, without prejudice, for want of prosecu-

tion whenever the plaintiff . . . neglects to note the action for trial or hearing within 1 year after any 

issue of law or fact has been joined,ò unless the failure to note the case for trial was caused by the 

defendant making the motion.  5  The moving party must give ten days notice of the motion to the 

opposing party.  6 

 

The last sentence of the rule states ñIf the case is noted for trial before the hearing on the motion, 

the action shall not be dismissed.ò  7  This last sentence was added to encourage cases to be decided 

on the merits, by giving the plaintiff one last chance to note the case for trial before it gets dis-

missed. 8     Thus, a notice of trial setting filed after the motion to dismiss and before the hearing on 

the motion automatically requires that the case not be dismissed.  However, if the case is not noted 

for trial before the hearing on the motion, dismissal is mandatory.  9  The trial court has no discre-

tion and may not generally consider the merits of the case nor the hardship caused by application of 

the rule.  10 

 

A motion to dismiss under CR 41(b)(1) can only be brought ñ1 year after any issue of law or fact 

has been joined.ò 11  Generally, an issue is joined when the answer of the defendant is filed and 

served. 12  If a case is appealed and the appellate court remands the case to the trial court for trial on 

(Continued on page 10) 
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a claim, an issue is joined when the case is remanded, allowing a CR 41(b)(1) motion to be brought 

one year after remand. 13  Pretrial procedures such as depositions, interrogatories, and requests for 

admission do not extend or toll the one year period. 14  However, if a defendant files a motion for 

summary judgment the one year period begins to run from the date of entry of the order on the mo-

tion for summary judgment.  15  Additionally, if a defendant has made a settlement offer, the one 

year time period begins to run from the date the settlement offer was made and rejected.  16 

 

The purposes for dismissing cases for want of prosecution under CR 41(b)(1) are ñfirst, to protect 

litigants from dilatory counsel; and second, to prevent the cluttering of court records with unre-

solved and inactive litigation.ò  17  But filing a motion is not without consequences.  A motion under 

CR 41(b)(1) could wake the plaintiff from his or her slumber to note the case for trial, which the de-

fendant may not want.  While I have not had occasion to use CR 41(b)(1) myself, there are enough 

appellate court decisions on the application of the rule to suggest that motions to dismiss under the 

rule are not uncommon.  If you have brought a motion under CR 41(b)(1), I would be interested to 

hear how it played out.  Did it simply result in the plaintiff noting the case for trial?  Or was it ef-

fective in getting the case dismissed.    
 

 
* Bryan Page is an associate at Zender Thurston, P.S. and practices civil trial and appellate liti-

gation in state and federal courts, with an emphasis on business, commercial, and real estate dis-

putes.  He can be reached at (360) 647-1500 or bpage@zenderthurston.com. 

 

 

 

Endnotes 

1.  State ex rel. Goodnow v. OôPhelan, 6 Wn.2d 146, 153, 106 P.2d 1073 (1940) (the duty is on the plaintiff to see 

that diligence is exercised to take steps to move the action forward). 

2.  Caldwell v. Caldwell, 30 Wn.2d 430, 437, 191 P.2d 708 (1948) (quoting State ex rel. Lyle v. Superior Court for 

Pierce County, 3 Wn.2d 702, 102 P.2d 246 (1940)). 

3.  Id. 

4.  Id. 

5.  CR 41(b)(1). 

6.  Id. 

7.  Id. 

8.  Snohomish County v. Thorp Meats, 110 Wn.2d 163, 167, 750 P.2d 1251 (1988). 

9.  Id. at 167, 168ï69. 

10.  Id. at 167. 

11.  CR 41(b)(1). 

12.  Wallace v. Evans, 131 Wn.2d 572, 581, 934 P.2d 662 (1997). 

13.  Bus. Servs. of Am. II v. WaferTech LLC, ___ Wn.2d ___, ___ P.3d ___ (April 19, 2012), available at http://

www.courts.wa.gov/opinions/?fa=opinions.disp&filename=856541MAJ. 

14.  Mollett v. United Benefit Life Ins. Co., 72 Wn.2d 618, 434 P.2d 601 (1967). 

15.  Nicacio v. Yakima Chief Ranches, Inc., 63 Wn.2d 945, 389 P.2d 888 (1964). 

16.  Day v. State, 68 Wn.2d 364, 413 P.2d 1 (1966) (where a settlement offer is made, the period of time prior to the 

offer and rejection is waived). 

17.  Franks v. Douglas, 57 Wn.2d 583, 585, 358 P.2d 969 (1961). 
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