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“Updates” 

We’re just about a month past July 2, which began the second half of 2012, so it 
seems appropriate to look back over the year and see how we’re doing so far.  I 
wrote my first column for our January newsletter, noting the several events and 
situations likely to affect our lives in 2012:  continuing economic recession and 
inequalities, continuing shrinkage of government services, and, closer to home, 
the election of a new judge, and continuing efforts to establish a fourth Superior Court judge position. 
 
Not much has changed in the economic challenges, unfortunately:   the severe recession continues, as 
does the growing disparity of incomes throughout our country.  Government services continue to 
shrink.  On the home front, efforts toward a fourth Superior Court judge continue, though aligning the 
support of the County with the agreement and funding from the state legislature is a challenge, and the 
election for the open seat continues to garner much attention from the bar and too little attention from 
the rest of the community.   In short, not much has changed.   But as always, things can change fast.  
Stay tuned. 
 
Our February  newsletter discussed a proposed change to the Superior Court Rules put forth by Rajeev 
Majumdar, our long suffering editor.  After surviving the recent Snowpocalypse, Rajeev extolled the vir-
tues of Suit and Hikingboot Styling as a comfortable and practical alternative to the shiny shoe and high 
heel requirements which currently plague our profession.  In a burst of optimism that seems misplaced 
with the benefit of hindsight, Rajeev expressed his certainty that shiny shoes and high heels would 
soon be verboten in Superior Court.  While I agree with his characterization of high heels as a “tragedy,” 
I am sorry to note that six months later, Rajeev’s column appears to have inspired nothing in the way of 
style change in the Superior Court, where shiny shoes and high heels continue to abound.   Perhaps an-
other Snowpocalypse will do the trick.  (Betsy Brinson’s comments about high heels as a useful tool for 
the vertically challenged are noted, and of course as an employment lawyer I’ve never met a reason-
able accommodation I didn’t like.   But I think Betsy’s idea about platform hiking boots has some merit.) 
 
Our March newsletter featured an interesting, if unintentional, juxtaposition:  my column about how, 
after living in Whatcom County for awhile, “you start to see how much history – events and relation-
ships that occurred years ago, in many cases – affects what occurs today, in so many ways.”   Immedi-
ately following the article was “What We Looked Like 20 Years Ago,” featuring 20 of Whatcom’s finest 
attorneys, most sporting considerably more hair than we see now.  Wow – did we really look like that?    
Ever? 

(Continued on page 3) 

The President’s Column 
  By Deborra Garrett, WCBA President 2012 
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Time marched on, and April’s meeting included a lengthy if spontaneous discussion about how the Bar 
should make its assessments of the three Superior Court candidates known to the public.  Complex 
plans ensued for a Judicial Qualification Poll, and representatives of the candidates and the bar spent 
the next few weeks trying to figure out the ground rules.   While plans were still pending, the May 
meeting arrived, and the group decided to replace the Poll with plans for a forum at which all three 
candidates could be heard, hopefully through the magic of television and internet as well as in person.   
Allies were found in the City and the League of Women Voters, and the forum occurred in July.   Those 
who were not in the almost-full house that evening can review the event through the archives on the 
City’s website.  Other campaign season shenanigans have included visits from most of the Supreme 
Court candidates, initiated by Justice Steve Gonzalez’s appearance at a reception sponsored by Adrian 
Madrone and the Lustick Law Firm.   Since then, we have seen Supreme Court candidates Bruce Hillyer, 
Sheryl Gordon McCloud, Scott Stafne and Justice Gonzalez pretty regularly on the campaign trail – a 
welcome change, perhaps, to the stump speeches our members have heard so many times from our 
local candidates. 
 
For those of us not sure of our identities, our May newsletter featured some help: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Yes, I think I’m firmly in the “What I really do” category. 
 

(Continued from page 2) 

(Continued on page 4) 
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Early June was a high point for me, as I overcame my natural reticence and shared the compelling 
story of the soul searching that led to my decision to share custody of six chickens with my next 
door neighbors.  Unfortunately, the status update on that one is not good.   The baby chicks be-
came chickens with astonishing rapidity, their growth threatening to outpace their owners’ efforts 
at housing them.  Just before it was too late, we built and installed a huge structure, made of scrap 
metal, scrap wood and various googaws, that we call “the Palace.”   The chickens moved in, and all 
was well for about two weeks.   Then one afternoon, we noticed that we had two chickens.   Two.   
Where there had been six chickens an hour earlier.  Allowing them to free range around their Pal-
ace suddenly seemed like a bad idea.   There was no sign of struggle, no feathers on the ground … 
they were just gone.   An eagle, we were told, or maybe a hawk.   Or maybe an act of God?  We 
were very sad.   And with two chickens, we calculated, the eggs we hope to get will be the most ex-
pensive eggs in history. 
 
The next day, two amazing things happened.   My neighbor built a large triangular structure of iron 
bars and chicken wire, enclosed on all sides, and five friends moved it into my yard, where we care-
fully installed it and sewed up all the seams.  A chicken wire tunnel leads from the Palace to this 
enclosed yard, effectively separating the chickens from all predators.  A friend of a friend heard our 
sad story and donated three full grown chickens to the cause.   And one of them, Big Red, lays an 
egg a day!  One, black and white, lays an egg every now and again.  And the third (I call her Big 
White; my neighbor calls her Rae Charles because she’s blind) seems to be the grand old lady of 
the group and her egg laying days are apparently behind her.   So we are now harvesting our enor-
mously expensive eggs, and they are indeed very good.   The chickens took awhile to get used to 
each other, but now the flock is fairly cohesive.   Life goes on.  By September I hope to be recount-
ing stories of myriad golden eggs… 
 
The second half of our year will see the election of a new Superior Court Judge, and three Supreme 
Court justices (at least one of whom will be elected in the primary election in early August).  We’ll 
enjoy an especially festive Law Advocates dinner in early October, as Law Advocates celebrates its 
25th anniversary.  We’ll suffer – all of us, because the agony will be truly bipartisan – through the 
excessive commercials of a Presidential election that involves many times the necessary media cov-
erage.   We’ll watch the Supreme Court come back into session and try to figure out how to follow 
up on its Affordable Care Act decision.  We’ll resume our congenial First Wednesday meetings.  
And it will be, we all hope, the second half of a good year. 

(Continued from page 3) 
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Ramblings of a Small Time Country Lawyer 
 ~By Rajeev!  

 

 “Ramblings of a Small Time Country Prosecutor”
 

 Subtitle:  Red Rover, Red Rover, send Rajeev right over! 

 Disclaimer:  Everything.  Also, none of the statements below should be construed to represent the fine Munici-

pality of Blaine in any way.  

 

 I’ve meant to write about this for some time, as it takes up a 

good portion of my day to day lawyer life, and is kind of a strange ru-

ral type of experience that most lawyers, prosecutors included, do not 

experience. 

 

 As I start all my articles, I start googling for a funny image with 

a less than onerous looking copyright warning.  I have quickly realized 

that there are very few funny images of prosecutorial work.  Perhaps 

the defense bar keeps a secret website somewhere that I am now 

blocked from.  I am left with instead, a selection of choice pictures 

featuring the police or signs put up by the police for my color splashes.  A good source for funny pic-

tures is attending CLEs… but last September, when I accepted Blaine’s prosecuting contract, I also 

tried to register for a criminal defense CLE and realized I had been banned by a small clause on the 

registration that I had never noticed before, making me promise I didn’t dabble in any kind of prosecu-

tion at all… so, you will have to put up with only smirk-worthy ironic images provided by the police. 

 

 Being a defense attorney and a prosecutor comes with some inherent risks, such as your defense 

bar friends reacting in horror and throwing holy water at you, before trying to stake you and cut off 

your head.  I would say I am exaggerating, but for some defense attorneys there is a very visceral and 

atavistic impulse to lash out at this perceived wrongness in the meta-physical nature of their known 

universe. 

 

 I admit, it feels very odd to myself some days; I 

never entertained the slightest idea of being in criminal law 

whatsoever before attending law school.  If I gave any 

thought to criminal law it was in the vein of being an 

ACLU lawyer and helping to rein in The Man and his Crew

-cut-sporting Jack-booted Gestapo Thugs.  Two things hap-

pened to me, however, such that by the time I left law 

school I knew I wanted to be a prosecutor.  First, a criminal 

law professor at Seattle University, James Bond,1 men-

tioned to me: “If you really care about criminal justice and 

defendant’s rights, then no one, aside from the cop on the 

beat, has more discretion or power to fix wrongs with the 

system than the prosecutor.” 2  Second, I had the honor and 
(Continued on page 7) 
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pleasure of taking the Tulalip Nation Bar Exam between my 2nd and 

3rd year, and then prosecuting for that country, which at the least 

was eye-opening and allowed me to help many more people that I 

imagined a prosecutor could, as far as I had imagined what it is that 

a prosecutor does.    

 

 Putting on the small–town Prosecutor hat is an interesting re-

sponsibility; you are not merely responsible for courtroom litigation 

and reviewing ambiguous police reports for the filing of charges, but you are also responsible for pro-

viding training and legal guidance to the police, revising and reviewing city code, and helping to deter-

mine and set law enforcement policy and procedure.  That is a lot to think about, in addition to trying 

to advance the City’s interests in conjunction with a probation department, a DV advocate team, the 

clerk’s office, a judiciary and defense counsel.  Being a one-man Chief Prosecutor and Lowest Intern 

Prosecutor at the same time, means wearing a lobbyist’s hat, an administrator’s hat, an accountant’s 

hat, and a special hat used for trying not to get caught between union and management in police de-

partment negotiations. 

 

 It’s a lot like playing Red Rover.  Do you remember this game from elementary school?  For a 

good game it requires the whole schoolyard to play; at least 30 players for an epic game.  It is simulta-

neously the most thrilling and most terrifying game.  Two rows of children line up across a field and 

then one team will consult with each other, make their selection, and then chant “Red Rover, Red 

Rover, send (insert name of victim/weakest child/potential hero here) right over!”  The selected 

child, then has the task of building up a good run and try-

ing to break through the interlocked arms of the other 

team, without being inadvertently clothes-lined or break-

ing any wrists.  If she can break through, she gets to take 

the shorter part of the chain she just broke, back to her 

team; if she fails, she joins the end of the other team and 

switches sides.  The selected child, has the advantage in 

that they can try to break through at what they evaluate as 

the weakest link, but it is still daunting unless you are 

very large.  There is a moment, when you take your posi-

tion on the field after being called, and it is just you, fac-

ing an unbroken chain of hostile power seeking to make 

you fail; this is a terrifying moment.  The next moment, 

however, as you select your target and charge forth to 

rend them asunder, is a glorious one!  Unless… you get clothes-lined and choke to death.   

 Being a one-man prosecution department is a lot like that: you deal with a lot of people, only 

about a 1/3 being defense lawyers and defendants, and its fun until you get clothes-lined and choked to 

death by a public defender in our unsecure municipal courtroom. 3    
Endnotes 
1–  That’s his real name!  Exciting, no?    See:  http://www.law.seattleu.edu/x2990.xml 

2–  I am paraphrasing here, I only happened to wake up then, and he was also telling this to the rest of the class. 

3–   Just kidding, I always bring a police officer with me, so I can run off before Mr. Parsons can get his hands on me. 

(Continued from page 6) 

http://www.law.seattleu.edu/x2990.xml
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Office Space Available –  Bellingham Towers -  119 N. Commercial Street – downtown!  Nancy at 647-

1916, ext. 112; Or email nancy@hollanderinvestments.com   Conference Room available for Rent to 

Tenants and Non-Tenants.  New Cardio Room & Shower available for Tenants – access 24h! 

CLASSIFIED ADS 
Free to all WCBA members & firms 

e-mail ad copy as MS Word .doc file to: 

rajeev@northwhatcomlaw.com 

by the 15th of the preceding month 

Questions? Call 360 527-9400 

Adoption Services Provider 
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent 

adoptions.  JoAnn Vesper, MSW, LICSW.  25+ years experience; Court approved/Lic.#00005239; 360-

714-9189; joann.vesper@gmail.com 

Two offices for rent in high visibility executive suites office building: next to the post office on Pros-

pect Street and across the street from the courthouse and jail.  Tenant will have shared use of two con-

ference rooms, receptionist to answer phone and greet clients.  These offices have their own individual 

thermostats to control heat and air conditioning.  Signage is available for business name and free park-

ing for clients.  Permitted parking is available for tenant.  One office is 152 sq feet for $550 per 

month.  The other office is 208 sq feet for $775 per month.  The monthly rental amount includes heat, 

electricity, water, sewer, garbage, and internet access. Call Katti Esp at (360) 715-3100. 

Law Office Opportunity.  A local attorney with an established practice and office location is planning to 
stop practicing law within the next several weeks.  The office is furnished and can easily accommodate 
two attorneys and their support staff.  The office has been a law office for many years and is in an ex-
cellent location, and the rent is reasonable.   This is very good opportunity for an attorney who wants 
to establish a practice near the courthouse at a reasonable cost.  The attorney (who does not want to 
be named, and who is not Deborra Garrett!) can be contacted through Deborra Garrett, so please con-
tact Deborra if you would like more information.   dgarrett@zenderthurston.com    

FREE TO GOOD HOME! 

Attorney Don Buckland, has quite a few books that he would like to give away "to a good home."  I'm not 
sure how to go about placing an ad, but the books include the following sets: 
  

Revised Code of Washington; Washington Digest; Washington Practice; Washington Reports; Washing-
ton Appellate Reports; Attorneys Textbook of Medicine; Proof of Facts; American Law of Product Liability 

Weinstein's Evidence; Modern Trials; Causes of Action 
  

There are also many other books he is ready give away.  Contact  360-671-1881! 

mailto:dgarrett@zenderthurston.com
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Civil Procedure Corner:  Personal Jurisdiction Refresher  

By Bryan L. Page * 

 

 

 Issues surrounding a court’s personal jurisdiction over an out-of-

state defendant do not come up very often.  However, personal jurisdiction 

is an important concept that we must not lose sight of.  Thus, a refresher is 

always a good idea. 

 

While subject matter jurisdiction relates to a court’s power to hear and de-

cide particular subjects or types of cases, personal jurisdiction involves a 

court’s power over a particular person to make rulings affecting that per-

son’s rights.  No discussion of personal jurisdiction can start off without a 

reference to International Shoe Co. v. Washington, 1  a case name that may 

sound familiar to many of us.   In that case the United States Supreme 

Court laid the base for the exercise of personal jurisdiction over out-of-state defendants.  The court 

ruled personal jurisdiction over a person “is bounded by due process under the Fourteenth Amend-

ment; an out-of-state defendant must have some minimum contact with the state so that personal 

jurisdiction will not offend ‘traditional notions of fair play and substantial justice.’”  2  If the name 

International Shoe did not sound familiar to you, I bet you remember memorizing the phrase 

“traditional notions of fair play and substantial justice” for civil procedure class in law school or 

while studying for the bar exam.  To understand what “traditional notions of fair play and substan-

tial justice” means, we have to look to the two types of personal jurisdiction. 

 

The firs type of personal jurisdiction is commonly called general personal jurisdiction.  General 

personal jurisdiction exists where the defendant transacts substantial and continuous business with 

the state of such character as to give rise to a legal obligation even for claims not arising from the 

defendant’s contacts within the state.  3  The primary focus is on whether the defendant is conduct-

ing substantial and continuous business in the state by looking at the amount, kind, and continuity 

of the activities of the nonresident defendant in Washington.  4  Isolated or minimal activities do not 

give rise to general personal jurisdiction.  5  What constitutes “substantial and continuous” business 

depends upon the facts of each case.  Unfortunately, a discussion of the many appellate decisions 

regarding whether an activity is “substantial and continuous” is outside the scope of this column. 

 

The second type of personal jurisdiction is commonly called specific personal jurisdiction, or “long

-arm juridiction.”  Specific personal jurisdiction arises from a defendant’s certain activities within a 

state for which a plaintiff may file suit against the defendant.  6  The legislature has helped define 

when state courts have specific personal jurisdiction over a defendant.  Any person who does any of 

the following acts submits himself or herself to the jurisdiction of Washington courts as to any 

cause of action arising from the doing of any of these acts: 

 

(a) The transaction of any business within this state; 

(b) The commission of a tortious act within this state; 

(Continued on page 10) 
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(c) The ownership, use, or possession of any property whether real or personal situated 

in this state; 

(d) Contracting to insure any person, property, or risk located within this state at the 

time of contracting; 

(e) The act of sexual intercourse within this state with respect to which a child may 

have been conceived; 

(f) Living in a marital relationship within this state notwithstanding subsequent depar-

ture from this state, as to all proceedings authorized by chapter 26.09 RCW, so long as 

the petitioning party has continued to reside in this state or has continued to be a mem-

ber of the armed forces stationed in this state.  7 

 

Many of these are easy to understand.  If an out-of-state resident commits a tort in Washington, like 

negligence in a car accident, Washington courts have personal jurisdiction over that person for any 

lawsuit arising out of the accident.  Similarly, if a cause of action arises out of a person’s ownership 

or use of real property in Washington, the state’s courts have personal jurisdiction over that person.  

However, determining whether an out-of-state person has transacted business within Washington 

can be tricky. 

 

To satisfy the “transaction of business” test, the following three factors must be present: 

 

(1) The nonresident defendant or foreign corporation must purposefully do some act 

or consummate some transaction in the forum state; (2) the cause of action must arise 

from, or be connected with, such act or transaction; and (3) the assumption of juris-

diction by the forum state must not offend traditional notions of fair play and substan-

tial justice, consideration being given to the quality, nature, and extent of the activity 

in the forum state, the relative convenience of the parties, the benefits and protection 

of the laws of the forum state afforded the respective parties, and the basic equities of 

the situation.  8 

 

While a court may look at which party initiated the business transaction, such a fact is merely rele-

vant and not determinative.  9  Also, merely entering into a contract with a resident of Washington 

does not alone satisfy the purposeful act requirement to establish specific personal jurisdiction.  10  

Courts consider the following factors to determine whether a defendant has purposefully transacted 

business within Washington: “prior negotiations and contemplated future consequences, along with 

the terms of the contract and the parties' actual course of dealing [to determine] whether the defen-

dant purposefully established minimum contacts within the forum.”  11  Unfortunately, a discussion 

of the is also beyond the scope of this column. 

 

The plaintiff has the burden of proving a court has personal jurisdiction (general or specific) over a 

defendant.  12  Therefore, the concept of personal jurisdiction is important to keep in mind before 

filing a lawsuit against an out-of-state defendant.  The general ideas in this column should help re-

fresh our recollection about when Washington courts can exert personal jurisdiction over a defen-

(Continued from page 9) 

(Continued on page 11) 
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dant, and provide a jumping off point for further research if or when we need it. 
 

 

 

* Bryan Page is an associate at Zender Thurston, P.S. and practices civil trial and appellate liti-

gation in state and federal courts, with an emphasis on business, commercial, and real estate dis-

putes.  He can be reached at (360) 647-1500 or bpage@zenderthurston.com. 
 

Endnotes 

1.  International Shoe Co. v. Washington, 326 U.S. 310, 66 S. Ct. 154, 158, 90 L. Ed. 95, 161 A.L.R. 1057 (1945). 

2.  Precision Lab. Plastics, Inc. v. Micro Test, Inc., 96 Wn. App. 721, 725, 981 P.2d 454 (1999) (quoting Interna-

tional Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 158, 90 L. Ed. 95, 161 A.L.R. 1057 (1945)). 

3.  Bartusch v. Or. State Bd. of Higher Educ., 131 Wn. App. 298, 304, 126 P.3d 840 (2006). 

4.  Id. 

5.  MBM Fisheries, Inc. v. Bollinger Mach. Shop & Shipyard, Inc., 60 Wn. App. 414, 420, 804 P.2d 627 (1991). 

6.  Precision Lab., 96 Wn. App. at 725–26. 

7.  RCW 4.28.185(1). 

8.  Precision Lab., 96 Wn. App. at 726 (quoting Tyee Constr. Co. v. Dulien Steel Prods., Inc., 62 Wn.2d 106, 115–

16, 381 P.2d 245 (1963)) (emphasis added). 

9.  Bartusch v. Or. State Bd. of Higher Educ., 131 Wn. App. 298, 306, 126 P.3d 840 (2006). 

10.  Precision Lab., 96 Wn. App. at 727; MBM Fisheries, 60 Wn. App. at 420. 

11.  Precision Lab., 96 Wn. App. at 727 (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 479, 105 S. Ct. 

2174, 2185, 85 L. Ed. 2d 528 (1985)). 

12.  Bartusch, 131 Wn. App. at 303. 

(Continued from page 10) 

Announcement from 

Whatcom County Bar Association’s  

CLE Committee 
 

The CLE Committee is moving forward on a proposal to record and sell AV 

versions of our local CLEs on a web platform donated by Robin Mullins, 

owner of 4th Corner Network, Inc.  It is hoped that this could provide addi-

tional revenue to the Whatcom County Bar Association and LAW Advo-

cates.  4th Corner arranged for the taping of our May CLE, and, at its July 

meeting, the CLE Committee has approved recording of our upcoming Sep-

tember CLE on Mediation and Alternative Dispute Resolution.  We hope to 

see you there. 
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SWINOMISH NATION IS HIRING 
 

Tribal Prosecutor with experience in criminal law and Indian law.  Part-time position but willing to consider full-

time.  Seeking an attorney with excellent litigation, written, oral and research skills, an ability to thrive in an inter-

disciplinary and cross-cultural setting, and a demonstrated commitment to restorative justice to represent the Tribe 

in Tribal Court on primarily criminal matters.  Work involves some Code drafting and related legal policy advice.  

Compensation DOE.  For application and complete job description please contact Wendy Otto at Swinomish Indian 

Tribal Community, 11404 Moorage Way, LaConner, WA 98257; (fax) 360/466-5309; email 

wotto@swinomish.nsn.us. 

 

Staff Attorney with experience in commercial law and Indian law.  Part-time position but willing to consider full-

time.  Seeking an attorney with excellent litigation, written, oral and research skills, an ability to thrive in an inter-

disciplinary and cross-cultural setting, and an ability to negotiate complex commercial transactions.  Work may in-

volve some Code drafting and related legal policy advice.  Compensation DOE.  For application and complete job 

description please contact Wendy Otto at Swinomish Indian Tribal Community, 11404 Moorage Way, LaConner, 

WA 98257; (fax) 360/466-5309; email wotto@swinomish.nsn.us. 

THE WHATCOM COUNTY BAR WANTS YOU! 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

The WCBA is looking for candidates interested in serving as Treasurer and Secretary 

for the Whatcom County Bar Association for 2013.  The financial records are well or-

ganized and maintained on QuickBooks.  The ideal candidate for Treasurer will be de-

tail-oriented and familiar with QuickBooks.   

 

Please contact an officer if you are interested in either position!   

ecrismanglass@barronsmithlaw.com; dgarrett@zenderthurston.com; 

jim@bgvlawfirm.com; jwillner@hsw-law.com 

mailto:wotto@swinomish.nsn.us
mailto:wotto@swinomish.nsn.us
mailto:ecrismanglass@barronsmithlaw.com
mailto:dgarrett@zenderthurston.com
mailto:jim@bgvlawfirm.com
mailto:jwillner@hsw-law.com
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Deferred Action for “DREAMers”  

– what does it mean for non-Immigration Lawyers? 
 

By Spencer McGrath-Agg   
 

 On June 15, 2012 the Secretary of Homeland Security released a memo instructing Immigra-

tion and Customs Enforcement (ICE), U.S. Citizenship and Immigration Services (USCIS), and 

Customs and Border Protection (CBP) to defer prosecution of so called “DREAMers.” 1  The num-

ber of potential beneficiaries is estimated at 800,000. 2  Depending on how ICE, USCIS, and CBP 

interpret the memo, the true number of beneficiaries could be higher or lower. On August 1, 2012 

DHS is expected to issue further guidance on deferred prosecution. 3 

 

Although use of immigration status as leverage is discouraged in federal litigation,4 aliens may still 

avoid the justice system due to fear of deportation. Because aliens will not accrue years of illegal 

status while benefiting from prosecutorial discretion,5 some of this fear should subside. Non-

immigration lawyers may see a modest increase in clientele, especially in the areas of business, em-

ployment, and family law. Criminal defense cases may become more complex if the defendant is a 

potential beneficiary of deferred action. 

 

A client’s immigration status affects the client’s objectives. For example, suppose a client, believing 

he qualifies for deferred prosecution consults a lawyer about starting a small business. This client 

cannot know whether he qualifies for deferred prosecution until his immigration issues have been 

analyzed. He also needs to be advised that the new deferred action policy lasts only in two-year in-

crements and could be revoked at any time.6 Of course, this client need not be dissuaded from start-

ing a business, but his legal advice might place more emphasis on exit strategies and succession 

plans. 

 

 

Who qualifies for deferred action? 
 

The most honest answer is ‘no one really knows, yet.’ Five criteria must be met to qualify, but their 

exact meaning is far from clear. To be considered for an exercise of prosecutorial discretion, the 

alien must: 

 

1. have come to the United States under the age of sixteen; 

2. have continuously resided in the United States for five years prior to June 15, 2012 and been pre-

sent in the United States on June 15, 2012; 

3. be currently in school, have graduated from high school, have obtained a general education de-

velopment certificate, or be an honorably discharged veteran of the Coast Guard or Armed Forces of 

the United States; 

(Continued on page 14) 



WHATCOM COUNTY BAR JOURNAL  AUGUST 2012  PAGE  14  

4. have not been convicted of a felony offense, a significant misdemeanor offense, multiple misde-

meanor offenses, or otherwise pose a threat to national security or public safety; and 

not be above the age of thirty.7 

 

A 24-year-old college graduate, who came to the United States as an infant and lived here without 

being convicted of crime is a good example of someone who qualifies. This person would have 

been here before turning 16 and had continuous residence for at least five years because he arrived 

as an infant. College graduation means high school graduation has been achieved. Being under 30, 

and never convicted of a crime means that he also meets the final two criteria. 

 

If that same individual is unmarried, but seeking to be recognized as the biological father of a 4-year

-old child being cared-for by its 19-year old mother, the case is more complex. Rape of a Child in 

the third degree occurs when the victim is between 14 and 16 years old, and the perpetrator is at 

least 48 months older than the victim.8 Even if no criminal charge had been initiated, the paternity 

petition could dash the client’s hopes of benefiting from deferred action. 

 

A conviction, for immigration purposes, includes admitting “sufficient facts to warrant a finding of 

guilt” even if no formal conviction has been entered.9 Before filing an action for parental rights 

there would be no admission of the elements of this crime. A background check will be conducted 

on anyone who applies for prosecutorial discretion, and would most likely turn up court documents 

signed by the applicant.10 These documents would be taken as an admission and his application for 

prosecutorial discretion would likely be denied. Recognition of his parental rights would be essen-

tially worthless if the process caused him to be deported. 

 

Alternatively, the applicant’s privilege against self-incrimination is generally honored in immigra-

tion review proceedings.11 A negative inference may be drawn from the applicant’s silence, but only 

if there is additional evidence of a crime.12  Without court documents alleging paternity, the appli-

cant’s refusal to disclose the age of the mother could not affect his request for prosecutorial discre-

tion. In this light, it may be advisable to delay the petition acknowledging paternity. Slightly altering 

the course of action could protect this client’s interest in remaining in the United States. 

 

Looking at these criteria more generally, wide latitude for interpretation is apparent. “Continuous 

residence in the United States” allows for “brief and innocent absences undertaken for humanitarian 

purposes,”13 but there is no certainty on the meanings of “brief,” “innocent,” or “humanitarian.” A 

“significant misdemeanor” is still vague, but includes violence, threats, assault, sexual abuse or ex-

ploitation, burglary, larceny, fraud, DUI, and several others.14 Driving with a suspended license 

(DWS) creates special issues because some jurisdictions will reduce this charge to an infraction if 

the defendant can reinstate his license within a given time frame. Many aliens, however, are reluc-

tant to apply for a license due to fear of deportation.15 This situation may change in light of DHS’s 

new policy, but the alien may need to apply for deferred action before applying for a license. The 

waiting period for deferred action may outlast the criminal prosecutor’s patience in a DWS case. 

(Continued from page 13) 

(Continued on page 15) 
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Conclusion 
The policy directive issued June 15, 2012 has a broad impact. Some issues and procedures remain 

uncertain, but more guidance from USCIS is expected by August 1, 2012. On August 15, 2012 eligi-

ble aliens may begin applying for deferred action. Both new and existing clients may benefit from 

the new standards of prosecutorial discretion. Being aware of the potential benefits, an increased 

number of so-called “DREAMers” may be willing to bring disputes before the courts for resolution. 

Some clients will have more complex problems based solely on their status in the United States. Al-

though in many cases it will be unclear whether the client qualifies for deferred action, being aware 

of this factor alerts non-immigration lawyers to potential issues. 
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Furnished Bayview Office for Rent $900/mo  

with free parking 
 

Quiet, private building only 6 blocks from courthouse.  

Long-established law firm in building making changes  

due to retirement of a partner.  Rent includes reception,  

telephone answering, use of conference room, high speed  

internet, all utilities, and use of kitchen,  copier (15¢ per 

page) and fax machine (LD phone charges only).  Book-

keeping and secretarial services available as needed for 

extra charge.  One office available now, another available 

January 1, 2013.  Please call 647-0234 for more informa-

tion or to set up an appointment to view office. 
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Anna’s Corner— The finest lawyer jokes of the month forwarded by Anna E. Webb 
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Poetry Corner:  Olympic Poetry 
As selected by Rajeev 

  
Did you know that poetry is a discontinued Olympic event?  The founder 

of the International Olympic Committee, Baron Pierre de Coubertin, felt 

the arts were a necessary and critical component of any Olympic event as 

they would be necessary to recapture the complete essence of the Ancient 

Olympic Games.  Poetry was competed under at the Olympics at the 1912, 

1920, 1924, 1928, 1932, 1936, and 1948 Summer Games (also scheduled 

for the 1916, 1940 and 1944 Games which were canceled due to the World Wars).   

The planners of the 1952 Summer Olympics opposed the inclusion of all of the non-

physical competitions, claiming that the lack of an international association for the 

event meant that the entire onus of facilitation was placed on the local organizing 

committee, and that as the artists sold their submissions during the course of the 

Games, they were not amateurs. No medals for poetry have been granted at the 

Olympics since. 

Baron Pierre de Coubertin was born on January 1, 1863 into an aristocratic family 

in Paris and spent his childhood in Normandy, becoming an excellent athlete in 

boxing, rowing, fencing, and dressage, in addition to becoming an accomplished 

poet, painter and piano player.  Inspired by the serial of discoveries between 1875 

and 1881 of the ruins where the ancient Olympic Games was held, he made re-

establishing the Olympics his life’s mission. 

  Pierre de Coubertin   

The Pierre de Coubertin medal (also known as the Coubertin medal or the True Spirit of Sportsmanship medal) 

is an award given by the International Olympic Committee to those athletes that demonstrate the spirit of sports-

manship in the Olympic Games. This medal is considered by many athletes and spectators to be the highest 

award that an Olympic athlete can receive, even greater than a gold medal. The International Olympic Commit-

tee considers it as its highest honor. 

Interesting thing about the good Baron de Coubertin, is that he won the inaugural Gold Medal in the literature 

event for his poetry!  Now, before we start leaping to conclusions about unfair judging, he did compete under a 

double-pseudonym to hide his identity.  The two authors remained unknown for several years and it was not un-

til 1919, that Pierre de Coubertin exposed the secret.  His poem, “Ode to Port” ’s first stanza: 

Ode to Sport 

O Sport, delight of the Gods, distillation of life! 
You come down promptly, 

into the opening of the gray woods, 
the toiling masses become excited. 

You are like a buoyant envoy, 
nodding and smiling to elders. 

You are dawn appearing above the peak, 
shining upon the dark ground. 

http://upload.wikimedia.org/wikipedia/commons/e/ef/Baron_Pierre_de_Coubertin.jpg
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Tales of General Interest! 

 

New law grads in private practice are no longer taking home median paychecks in the six fig-

ures. 

 Law grads from the class of 2011 are earning median pay of $60,000, a 5 percent drop from 

2010 and a 17 percent drop since 2009. Average pay is $78,653, a 15 percent drop since 2009. The 

figures are for grads who found full-time employment in jobs lasting at least a year. 

 The drop in starting pay is even more pronounced when only private practice jobs are consid-

ered, according to a press release. Median pay for 2011 law grads in private practice is $85,000, an 18 

percent drop from 2010, when the median was $104,000, and a 35 percent drop since 2009, when the 

median was $130,000. Average pay in private practice is $97,821, a 15 percent drop since 2009. 

 

Me? Cantankerous? Scalia Says It Isn’t True, Needles Posner in Defense of Immigration Dissent 

 “I’m not cantankerous,” Scalia told Fox News Sunday. “I express myself vividly.” The Wall 

Street Journal’s Washington Wire blog has the story. Asked if he goes out of his way to “push people’s 

buttons,” Scalia replied, “It’s fun to push buttons.” 

 Judge Richard Posner of the Chicago-based 7th U.S. Circuit Court of Appeals has said he 

wouldn’t be surprised if Scalia’s opinion were quoted in campaign ads. Scalia had a response in the 

Fox News interview, according to the Bloomberg News account. “He’s a court of appeals judge, isn’t 

he?” Scalia said. “He doesn’t sit in judgment of my opinions as far as I’m concerned.” 

 

Caveat Emptor for Law Students says US District Court Judge 

 A federal judge in Michigan has dismissed a suit by 12 Cooley law grads claiming they were 

misled about their job prospects.  U.S. District Judge Gordon Quist dismissed the case on Friday, say-

ing Cooley’s employment stats are “literally true” and the plaintiffs unreasonably relied on the 

school’s representations. The judge also said the state’s consumer protection law does not apply to 

items purchased for a business purpose, including the purchase of a legal education. 

 “With red flags waiving and cautionary bells ringing, an ordinary prudent person would not 

have relied on the statistics to decide to spend $100,000 or more,” Quist wrote in his decision. "The 

bottom line is that the statistics provided by Cooley and other law schools in a format required by the 

ABA were so vague and incomplete as to be meaningless and could not reasonably be relied upon. 

But, as put in the phrase we lawyers learn early in law school—caveat emptor." 

 

Jack Daniel’s Cease-and-Desist Letter Goes Viral for 

Being Exceedingly Polite 

 A lawyer who defends trademarks for Jack 

Daniel’s whiskey is in the news for writing a cease-and-

desist letter that is exceedingly polite. The Atlantic 

printed a copy and said it “may well go down as the 

most polite, encouraging and empathetic cease-and-

desist letter ever to be sent in the history of lawyers and 

humanity.”  The letter by lawyer Christy Susman was 

sent to Patrick Wensink, author of the satire Broken Pi-

ano for President. 

http://www.abajournal.com/news/article/median_starting_pay_for_associates_is_no_longer_in_the_six_figures_figure_d
http://www.abajournal.com/news/article/median_starting_pay_for_associates_is_no_longer_in_the_six_figures_figure_d
http://blogs.wsj.com/washwire/2012/07/29/justice-scalia-im-not-cantankerous/
http://www.abajournal.com/news/article/in_buyer_beware_decision_judge_tosses_grads_suit_against_cooley_law_school/
http://www.theatlantic.com/technology/archive/2012/07/this-cease-and-desist-letter-should-be-the-model-for-every-cease-and-desist-letter/260170/
http://www.theatlantic.com/technology/archive/2012/07/this-cease-and-desist-letter-should-be-the-model-for-every-cease-and-desist-letter/260170/
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Advertise in  
the Newsletter 

RESORT TO CHEAP SELF-PROMOTION! 

Admit it.  You read the ads in the Newsletter to see what’s 

going on.  So does everyone else.  If you have a service to 

offer to your colleagues in the local legal community — or 

if you just want to show off — you won’t find a cheaper, 

easier way to do it. 

1/2 

1/4 

1/8 

1/8-page . . . $35/mo. 
2.46”H x 3.86”W 

1/4-page . . . $50/mo. 
5.00”H x 3.86” W 

1/2-page . . . $75/mo. 
5.00” H x 7.90” W 

full page . . . $100/mo. 
10.00” H x 7.90” W 

 

And it’s easy to place your ad 
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG, 

.GIF or .pdf file to: 

rajeev@northwhatcomlaw.com 

We’ll get it in the next issue and bill you.  Pre-size the ad if you 

know how.  Otherwise, tell us the size you want.  Questions?  E-

mail Editor Rajeev at the above e-mail address, or call  (360) 

332-7000 . 


