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“See You Wednesday!” 

 September is the start of a new year for many of us, harking 

back to our (many) years as students, and this year is no exception.   

Our Association’s September meeting will be September 5, and the 

agenda is full of important announcement, questions and decisions.  

So please come to the meeting if you possibly can, and offer your in-

put on the issues of the day. 

 

Here are just some of the topics we’ll be discussing. 

 Your officers will be presenting several suggestions for changing the way we 

elect officers, and for including the immediate past president as an officer of the 

Association.  We’re looking for input from the group about these questions. 

 We’ll be discussing plans for a document repository, long overdue, which will 

permit us to create an archive for WCBA materials, both historic and humdrum, 

enabling future WCBA officers and members to find important documents eas-

ily.   The current system is essentially no system at all, and as a result it’s diffi-

cult or impossible to find all the Association’s correspondence, notes, etc.   

(Even the bylaws were a challenge although they were eventually located.)    

This topic should prompt a long round of applause for the assistants and para-

legals who keep our client files organized and accessible.   Look what happens 

when these tasks are left to us! 

 We’ll be considering a proposed resolution supporting and urging pro bono rep-

resentation through LAW Advocates; 

 We’ll also consider establishing a judicial evaluation committee, to become op-

erational during 2013 

 We’ll discuss a proposal that WCBA co-sponsor, along with the League of 

Women Voters and the Bellingham Herald, a judicial forum to occur in Octo-

ber.. 

 

We’ll also be getting some interesting information, from a variety of sources: 
(Continued on page 3) 

The President’s Column 
  By Deborra Garrett, WCBA President 2012 
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 We’ll learn about two newly established local radio stations, and their interest in 

discussing legal topics of interest to the public; 

 We’ll hear recent news about summer events, including the golf tournament; 

 We’ll discuss a proposal for technology news as a regular feature of the newslet-

ter; 

 We’ll hear from Moonwater, the director of the Whatcom Dispute Resolution 

Center, who is our featured speaker for the meeting 

 

The meeting will be followed by a CLE focused on mediation and alternative dispute reso-

lution, and representing clients effectively in those contexts.   Looks quite pertinent. 

 

All in all, there’s a lot to talk about and to learn at the September meeting.   I hope to see 

all of us at the meeting for good food, good company and good discussion of these topics 

and more.  See you Wednesday at Northwood Hall! 

(Continued from page 2) 

Brigadoon Service Dogs  
 
When was the last time you noticed a person who had a service dog with them? Have you ever wondered how that dog 

became a service dog and not just someone's well-trained pet?  Well, that's where we come in. We are Brigadoon Service 

Dogs and we train dogs to be service dogs for children, adults, and soldiers.  Brigadoon Service Dogs is a not for profit 

501(c)3 organization and is located in Bellingham and serves clients up and down the West coast, and we are one of the 

only service dog organizations who provide dogs to children under the age of 16. We train dogs for adults who have any 

number of situations that would require a service dog. 

 

In 2011, Brigadoon Service Dogs is proud to say that we have partnered with the Department of Veterans with our Ca-

nines and Heroes for Independence program. We have also partnered with the Department of Corrections, in conjunction 

with the Department of Veterans, and have a program at the Cedar Creek Correctional Institute. The dogs are trained in 

basic obedience by the inmates, and these dogs will ultimately be paired up with soldiers. 

 

Our Youth program is alive and well. We take dogs into schools and the children (usually special needs or at-risk youth) 

learn how to train the dogs. The children get to play a part in helping to train and socialize the dogs as they prepare for 

their lifetime partnerships. Watching these children grow during the year as they work with the dogs is absolutely amaz-

ing! 

 

It generally takes about two years to fully train a service dog, including the specialized training for each particular client.  

So how can you help? It takes $30,000 to raise a service dog through graduation. Your financial support is greatly appre-

ciated -- our tails are already wagging. Our website (www.brigadoondogs.org) can guide you to the various donation lev-

els and show how you can help with our program. We are supported solely by donations; we do not receive any funding 

from the state of federal government. Most of our dogs live and train on site, and with volunteer help we can maintain the 

highest quality of training and housing for our exceptional dogs. 

 

The  bottom line is that our dogs provide independence to enrich the lives of their human partner, and we need your help. 

 

See the Flyer on Page 26 for our 2012 Graduation and Auction! 
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Civil Procedure Corner:  Types of Pleadings  

By Bryan L. Page * 

 

A pleading is a formal document in which a party to a lawsuit sets forth or re-

sponds to allegations, claims, denials, or defenses.  1  “Pleadings are primarily 

intended to give notice to the court and adversary party of the general nature 

of the asserted claim.”  2  Civil Rule 7(a) lays out specifically what pleadings 

are allowed and how they should be titled. 

 

First, obviously are the plaintiff’s complaint and the defendant’s answer to the 

complaint.  3  The defendant may also bring counterclaims against the plain-

tiff.  4  If the defendant brings counterclaims, the plaintiff must file what 

should be denominated a “reply” to the counterclaim.  5  I have seen more than one plaintiff forget 

that they have to reply to the counterclaims brought against them.  Just like an answer, the reply to a 

counterclaim should include admissions and denials of the allegations in the counterclaim, as well as 

any affirmative defenses the plaintiff may have to the counterclaim.  Failure to assert affirmative de-

fenses could result in waiver of those defenses.  6 

 

If two defendants are named, one of the defendants may file a cross claim against the other defen-

dant.  7  When that happens, an answer to the cross claim must be filed.  8  If a defendant wants to 

bring in a third party that the plaintiff has not named, the defendant can file a third party complaint. 9  

Then the third party defendant must file a third party answer.  10  And that is where the Civil Rules 

end: “No other pleading shall be allowed, except that the court may order a reply to an answer or a 

third party answer.”  11 

 

So when drafting pleadings remember to title them appropriately and refer to Civil Rule 7(a) if you 

need help.  In complex cases involving multiple parties and claims, drawing diagrams of the parties 

with arrows representing the claims each has asserted against the other can help determine what 

claims have been brought and what responsive pleadings are required.  Happy pleading! 

 

* Bryan Page is an associate at Zender Thurston, P.S. and practices civil trial and appellate litiga-

tion in state and federal courts, with an emphasis on business, commercial, and real estate dis-

putes.  He can be reached at (360) 647-1500 or bpage@zenderthurston.com. 
 

Endnotes 

1.  Black’s Law Dictionary 1270 (9th ed. 2009). 

2.  Wash. v. Ralph Williams’ North West Chrysler Plymouth, Inc., 87 Wn.2d 298, 315, 553 P.2d 423 (1976). 

3.  CR 7(a). 

4.  See CR 13(a) and (b).  Whether counterclaims are compulsory and must be brought or are merely permissive and 

may be brought is the subject for another article. 

5.  CR 7(a). 

6.  Farmers Ins. Co. v. Miller, 87 Wn.2d 70, 76, 549 P.2d 9 (1976). 

7.  CR 7(a). 

8.  Id. 

9.  Id. 

10.  Id. 

11. Id. 
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Office Space Available –  Bellingham Towers -  119 N. Commercial Street – downtown!  Nancy at 647-

1916, ext. 112; Or email nancy@hollanderinvestments.com   Conference Room available for Rent to 

Tenants and Non-Tenants.  New Cardio Room & Shower available for Tenants – access 24h! 

CLASSIFIED ADS 
Free to all WCBA members & firms 

e-mail ad copy as MS Word .doc file to: 

rajeev@northwhatcomlaw.com 

by the 15th of the preceding month 

Questions? Call 360 527-9400 

Adoption Services Provider 
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent 

adoptions.  JoAnn Vesper, MSW, LICSW.  25+ years experience; Court approved/Lic.#00005239; 360-

714-9189; joann.vesper@gmail.com 

Two offices for rent in high visibility executive suites office building: next to the post office on Pros-

pect Street and across the street from the courthouse and jail.  Tenant will have shared use of two con-

ference rooms, receptionist to answer phone and greet clients.  These offices have their own individual 

thermostats to control heat and air conditioning.  Signage is available for business name and free park-

ing for clients.  Permitted parking is available for tenant.  One office is 152 sq feet for $550 per 

month.  The other office is 208 sq feet for $775 per month.  The monthly rental amount includes heat, 

electricity, water, sewer, garbage, and internet access. Call Katti Esp at (360) 715-3100. 

Law Office Opportunity.  A local attorney with an established practice and office location is planning to 
stop practicing law within the next several weeks.  The office is furnished and can easily accommodate 
two attorneys and their support staff.  The office has been a law office for many years and is in an ex-
cellent location, and the rent is reasonable.   This is very good opportunity for an attorney who wants 
to establish a practice near the courthouse at a reasonable cost.  The attorney (who does not want to 
be named, and who is not Deborra Garrett!) can be contacted through Deborra Garrett, so please con-
tact Deborra if you would like more information.   dgarrett@zenderthurston.com    

FREE TO GOOD HOME! 

Attorney Don Buckland, has quite a few books that he would like to give away "to a good home."  I'm not 
sure how to go about placing an ad, but the books include the following sets: 
  

Revised Code of Washington; Washington Digest; Washington Practice; Washington Reports; Washing-
ton Appellate Reports; Attorneys Textbook of Medicine; Proof of Facts; American Law of Product Liability 

Weinstein's Evidence; Modern Trials; Causes of Action 
  

There are also many other books he is ready give away.  Contact  360-671-1881! 

mailto:dgarrett@zenderthurston.com
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The Nook: Law Library News  by Virginia Tucker 

Need the Law Library evenings or weekends?  

Yes, you need those stinkin’ badges! 

 
I’ve had several recent inquiries about the process for obtaining an attorney badge 

for the Courthouse so it seemed a good time to write up the information for the 

newsletter. The badge allows you to bypass the security screening at the Courthouse and you can also 

have it coded to allow access on evenings, weekends, and holidays so you can use the Law Library dur-

ing these times when the Courthouse is closed. Here’s how it works: 

 

Interested attorneys need to fill out an application for the security bypass badge (forms are available via 

email from the Law Library or from the County Executive‘s office). Bring the application forms, along 

with a check for $75.00, to the Sheriff‘s office on Tuesdays, 9:00am to 12:00pm, or Thursdays, 1:00pm 

to 4:00pm, to be fingerprinted. The $75.00 fee covers two years. You will be notified once the finger-

prints have been processed. 

 

The next step is to go to the Facilities Office for a photo and the badge. If you want evening/weekend 

access to the Law Library, tell the Facilities staff and they will program your badge for the alley base-

ment door (off Lottie) between 5:30 PM to 7:30 AM weekdays and 24/7 access on weekends and holi-

days. Note you will have to badge in and out at the alley basement door and the badge will not work on 

other doors. The security system will record your badge information on entry and exit. 

 

That’s the process. If you need the application forms, please let me know. 
 

Law Librarian: Virginia Tucker    Email: vtucker@co.whatcom.wa.us 

Phone: 360.676.6556    Website:  http://www.whatcomlawlibrary.org Law Library Board of Trustees: Dean Brett, Mi-

chael Kleps, Bill Knudsen, Jack Louws (ex officio), Dave McEachran (ex officio), Charles Snyder. 

LOOKING FOR A PART TIME LEGAL ASSISTANT? 
15 years experience in the legal industry 

Organized, attention to detail, professional, positive and works well with others 
Contact Kristine Lee at bklee90@hotmail.com or 360-920-5472 

Furnished Bayview Office for Rent $900/mo  

with free parking 
 

Quiet, private building only 6 blocks from courthouse.  

Long-established law firm in building making changes  

due to retirement of a partner.  Rent includes reception,  

telephone answering, use of conference room, high speed  

internet, all utilities, and use of kitchen,  copier (15¢ per 

page) and fax machine (LD phone charges only).  Book-

keeping and secretarial services available as needed for 

extra charge.  One office available now, another available 

January 1, 2013.  Please call 647-0234 for more informa-

tion or to set up an appointment to view office. 

mailto:bklee90@hotmail.com
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Ramblings of a Small Time Country Lawyer 
 ~By Rajeev!  

 

 “Other Attorneys are Interesting!”
 

 Subtitle:  Neat people in the Whatcom County Bar 

 Disclaimer:  I’m pretty sure none of this was private and is public knowledge.  

 

 Last autumn at the Lawyers Take Orders dinner (LTO), I was hav-

ing a splendid time, as I do every year, enjoying the company of a number 

of interesting people while looking forward to bidding on a specific item.  

I recall, I was sitting with Alex Ransom, a local criminal defender, who 

assisted me in lowering my bidding threshold by doing his own success-

ful bidding on a round of cocktails for the table.  LTO is my favorite part 

of being an attorney in Whatcom County, or at least it is my favorite 

event.  My favorite part of being an attorney, here, is the other attorneys.   

            Sailing with Michael Kleps  

 In a community the size of ours, we are just big enough not to have to deal with the same people 

every day, but just small enough to get to know each other and meet again and again.  With only a few 

doubts in my mind, every attorney is always an intriguing character.1  Now, when I say intriguing, I 

don’t necessarily mean that they have compelling character, but for certain they will have an interest-

ing back story.  After all, it takes a certain kind of driven or tortured soul to get to the point where they 

take, and eventually pass, a bar exam.  Fortunately for us, we seem to be filled with a community full 

of pleasant as well as interesting people, and at LTO, not only do we see the good will and generosity 

of the community, but we always get to renew our acquaintanceships and learn about each other. 

 

 The year before last, I had the privilege of winning the bid for a day of  pistol craft with Mike 

Hughes, a local IP attorney.  I had never met Mike before, but I had worked with his wife Angie, also 

an IP attorney, in her role as the Bar Secretary.  The result of winning that bid was a splendid day at 

the Hughes’ home, far east of Sumas where I had a lot of fun learning about pistol craft.2  The best part 

though was learning about the Hughes.  I never knew Mike was a nationally ranked champion pistol 

shooter or that he was about to compete on the reality show, Top Shot, which I then watched with fas-

cination.  I also learned how Angie got Mike into bodybuilding and how together they started a busi-

ness to produce Mike’s innovative training firearms.  Learning these things were the best part! 

 

 That in mind, I was resolved last year to bid on another experience where I would get to know 

another person better.  So, I bid on an Ultra-light Backpacking trip with Michael Kleps, a local elder 

law attorney.  Michael and I only managed to make our schedules line up in this last month, and he 

suggested that given the beautiful weather, I might be interested in going on a sailing/camping expedi-

tion instead!  It turns out Michael races sailboats three times a week, and has his own 24-foot racing 

sailboat.  I jumped at the chance and off we went!  It turns out it was a good opportunity for Michael 

as well, as his wife is expected to deliver a child very soon, and he might soon be anchored for a 

while.   

(Continued on page 8) 

http://www.bellingham-attorney.com/alexander-f-ransom
http://nextleveltraining.com/
http://www.klepslawoffice.com/aboutme.html
http://www.klepslawoffice.com/aboutme.html
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 We ended up camping and hiking on Sucia Island, 

after the wind gods decided we should go there.  Sucia 

Island lies across the Strait of Georgia, and thus gave us 

many hours to talk and wile our time away under the sun, 

as we sailed.  I learned that Michael has backpacked the 

Continental Divide Trail, and in doing so, ended up in my 

hometown in Idaho, and I got to hear more about his now 

famous honeymoon, sailing in a tiny boat to Alaska last 

year.  I also learned a lot about sailing and how Michael 

got into sail acing as a teen.  It was probably the highlight 

of my summer; I know my Godson had a blast, and put 

Michael through the paces of training to have rambunc-                          

Michael entertains my Godson          -tious children on board. 

 

  

 The great thing is that every year at LTO, I get to learn fascinating new things and broaden 

my mind; but even outside of LTO, just in the process of working day-to-day with people you learn 

amazing things.  Did you know Doug Robertson plays in a Brass Quintet, that Bob Och hunts bears, 

or that Aaron Lukoff had an internet startup?  That Paula L McCandlis sails also, that Michael Hea-

therly plays the bass guitar, or that Judge Uhrig has a pot of dried tobacco leaves in his chambers as 

an air freshener?  That Judge Lewis is an excellent dog sitter, or that Bryan Page has an encyclope-

dic knowledge of local microbrews?  That my birthday is September 19th and that I always appreci-

ate receiving copious amounts of gold or cash?!  That Deborra Garret raises llamas, or that 

Terra Nevit spent years living in Thailand?  Fascinating stuff! 

 

 The lawyers in this county are just amazing people– I mean, 

even after I destroyed many things on Michael’s boat, including 

his collapsible table, he still let me jump around on the yardarm 

of his boat nearly breaking that as well, just to get a good pic-

ture!  Talk about good value for my bid; we are lucky that he 

is volunteering to offer this excursion again. 

 

 I look forward to seeing you at LTO, and I hope 

you will be donating some kind of adventure where 

your fellow attorneys can get to know you better. 

 

 
Endnotes 
1– Doubts withheld to protect the guilty. 

2– I talk about my experience with Mike a little more in the July 2011 issue. 

 

(Continued from page 7) 

http://whatcombar.org/docs/nl201107.pdf
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THE SPORTS PAGE 
By Paula L. McCandlis 

of Brett, Murphy, Coats, Knapp, McCandlis & Brown 

 

The 2012 Whatcom Skagit San Juan Golf Tournament was held on Friday, August 24, 2012 at Sud-

den Valley Golf and Country Club.  The winners are as follows: 

 

Position Team         Score 

1st Place: K. Connor, P. Gilbert, K. Hefferline     61 

2nd Place: J. Dozal, S. Follis, D. Hall, T. Lyden    64 

3rd Place (Tie): C. Allen, D. Buckland, J. Heinemann, J. Thigpen 65 

   J. Brittain, K. Brown, T. Mumford, D. Vis  65 

 

 A Skagit team prevailed with just three players instead of four.  One can only imagine what 

their score might have been if Warren Gilbert had been 

able to play.  The winning team names will be added to 

our tournament cup to be proudly displayed at Bar 

Events, Law Libraries, and the like.  It should be noted 

that a San Juan team or player has yet to attend our 

tournament.  I would like to rectify this oversight and 

would ask for help in tracking down these rare and elu-

sive players for our next tournament. 

 

 First place prizes consisted of an individual Golf 

Bobble-Head Trophies, which I understand is greatly 

desired and sought after by players far and wide 

(except obviously San Juan County), plus a round of 

golf and a large box of balls. Second place prizes con-

sisted individual second place trophies and a $50.00 

gift certificate to any Bob’s Burger and Brew Pub.  

Third place winners were awarded their trophies along 

with book for each player entitled Short Cut to Rules.  

Each participant received a gift bag that contained wa-

ter, trail mix, a sleeve of Nike balls, markers, and T’s. 

 

 The tie for 3rd place was broken by a ball toss from the balcony of Bob’s Burgers and Brew 

down onto the 18th hole.  D. Buckland and J. Brittain were the respective tossers for their team.  As 

we waited for a stray 4-some to clear the hole, the gentlemen agreed that Jim would toss first and 

Don would toss second.  The closest to the hole was Don and Team Allen, Buckland, Heinemann, 

Thigpen were declared the third place winners.   Jim graciously agreed to collect the balls from the 

green and they were subsequently awarded to him for his effort.  Mr. Brittain showed grace and 

(Continued on page 12) 
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sportsmanship as we reminisced this loss and a loss two years ago based on a disputed score card. 

 

Field Prizes: 
Hole #3 STRAIGHT DRIVE – Men     Craig Allen 

Hole #3 STRAIGHT DRIVE – Women    Nancy Berg 

Hole #6 LONG DRIVE  - Men     Evan Jones 

Hole #6 LONG DRIVE - Women     Kelsey Chance 

Hole #16 Closest to the Pin - Men     Dan Parsons 

Hole #16 Closest to the Pin - Women     Kari Hock 

 There were 13 teams with a total of 50 participants this year.  Group 1: D. Brown, K Hock, P. 

McCandlis, A. Peach; Group 2: N. Berg, C. Hurt, M. McLean, D. Thorn; Group 3: E. Jones, H. 

Klinedisnt, B. Page, M. Stamps; Group 4: J. Brittain, K. Brown, T. Mumford, D. Vis; Group 5: B. 

Nielsen, P. Nielsen, J. Moffat, R. Weyrich; Group 6: K. Chance, S. Chance, T. Lester, E. Elich; 

Group 7: C. Allen, D. Buckland, J. Heinemann, J. Thigpen; Group 8: J. Dozal, S. Follis, D. Hall, T. 

Lyden; Group 9: L. Parker, R. Parker, N. Preg, D. Worgan; Group 10: K. Conner, P. Gilbert, W. Gil-

bert (absent), K. Hefferline; Group 11: T. Anderson, M. Braitlen, M. Moynihan, J. Turner; Group 

12: K. Devlin, G. Hoff, D. Lowell, J. Rand; Group 13: Ryan (last name unknown), D. Parsons, E. 

Roy (absent), D. Wood. 

 

 It was a beautiful day.  The day began overcast but ended with sun and clear skies. I was 

nervous about the weather in that we had a torrential downpour in 2008 that wiped out half the 

players by the 9th hole.  We are so fortunate to live in the Northwest and be able to enjoy the scenic 

outdoors of which Sudden Valley has no shortage.  Needless, to say the course was in excellent con-

dition. 

 

 I would urge everyone to come out and play at this tournament and if you have to work then 

at least come and have drinks and dinner.  The scramble format is very forgiving to players who are 

new to golf or those who only play one or two times a year.  I find golf relaxing and rejuvenating 

even when it is clearly a frustrating, stupid, and insipid game.  A game designed to addict you by 

showing you moments of brilliance and luck.  Certainly it is a game that teaches humility over and 

over again.  What I enjoy the most is spending time with attorneys in a context outside of the court-

room.  I have gotten to know people that I would otherwise never meet or interact with.  At the din-

ner, listening to tall tales, scandals from other counties and of course golf stories.  I felt a camarade-

rie that one rarely feels in the practice of law.  This event is a moment of respite between those who 

commonly battle each other and fellowship with those who suffer many of the same stressors and 

anxieties that are part of the practice of law. 

 

 Dinner was a buffet consisting of prime rib, red potatoes with garlic, green beans, Caesar 

salad, and Texas Toast.  A waitress took drink orders while players relaxed on the deck overlooking 

the 18th green.  There were snacks and cookies as well. Doug Shepherd stopped by after court, pur-

chased a dinner, and socialized with fellow attorneys. 

(Continued from page 11) 

(Continued on page 13) 
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THE WHATCOM COUNTY BAR WANTS YOU! 

 

 

The WCBA is looking for candidates interested in serving 

as Treasurer and Secretary for the Whatcom County Bar 

Association for 2013.   

 

The financial records are well organized and maintained on 

QuickBooks.  The ideal candidate for Treasurer will be de-

tail-oriented and familiar with QuickBooks.   

 

Please contact an officer if you are interested in either posi-

tion!   

 

 

ecrismanglass@barronsmithlaw.com; dgarrett@zenderthurston.com; 

jim@bgvlawfirm.com; jwillner@hsw-law.com 

 

 It was my pleasure to organize this event.  I 

want to thank Jackie McCarty from my office who 

helped sign in players, sell mulligans, and set-up the 

event.  I want to thank Andy Peach for subbing in at 

the last minute for Dean Brett.  I appreciate Dave 

Brown agreeing to play golf for the first time EVER 

and I am thrilled to have played with Kari Hock an 

attorney new to our office that has been practicing 

with John Murphy in Skagit. 

 

 Next year, the Skagit County Bar Association 

will host the tournament.  They have agreed to a 

scramble format.  This concession is a first for Skagit 

as typically they play individually while Whatcom 

prefers to scramble.  The event is scheduled for Fri-

day, August 23, 2013 at Avalon and will be organized 

by Paul Nielsen. 

(Continued from page 12) 

mailto:ecrismanglass@barronsmithlaw.com
mailto:dgarrett@zenderthurston.com
mailto:jim@bgvlawfirm.com
mailto:jwillner@hsw-law.com
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Collaborative Law Ethics 

By Pamela Englett 

 Is collaborative law ethical? Some attorneys have suggested that it cannot be. Others may 

miss the nuances of professional responsibility as applied to this model of practice when applying 

their own spin on the collaborative process. Of course, we know that certain rules apply regardless 

of the model: a collaborative attorney should still not use his client's trust fund money to finance a 

vacation with that client's soon-to-be-ex-wife, for instance. But much of the conversation about pro-

fessional responsibility - whether it be that half day of Bar Exam, the ubiquitous few credits thrown 

into any viable CLE, the rousing roundtable discussions over beverages after a long day in court - 

centers around issues that arise in or in anticipation of litigation.  

 To help understand the process and how it differs, we would like to take you on a quick tour 

of the particular ethical issues that can arise in and around Collaborative Law. No passport required.  

1.1 and 1.3: Competence and Diligence. While many attorneys handle cases cooperatively, they do 

not necessarily bring the skill set required to navigate the different requirements of a collaborative 

case. Preparation in these cases requires extensive work with clients to help identify and articulate 

their interests, communicate their needs effectively to the other party, and to listen with open ears. 

The need for skill and training continues into the series of meetings, staying aware of the spoken 

and unspoken signals from all parties involved. Further, collaborative professionals must prepare 

with frequent team meetings to review the process and address concerns. The model and the skills 

that enable it to succeed require specialized training before and during the practice of Collaborative 

Law. Further as collaborative cases deal with complicated emotional, psychological and financial 

matters, a collaborative attorney is expected to recognize the limits of  her own understanding of 

these issues, and to include and consult allied professionals – experts in mental health, financial spe-

cialists, coaches, etc. as is appropriate for the individual case.  

1.2: Limited Representation. Collaborative law is a limited representation arrangement, and col-

laborative attorneys must obtain informed consent from the client about these limitations. This 

means making it clear that the attorney will not enter a court appearance.  

1.4: Communication. Comment [5] to 2.1 is instructive to the legal community as a whole: 

“Similarly,  when  a  matter  is  likely  to  involve litigation,  it  may be necessary under Rule 1.4 to 

inform  the  client  of forms  of  dispute resolution that might constitute reasonable alternatives to 

litigation.” Under (a)(2) a lawyer must reasonably consult with the client about the means by which 

the client’s objectives are to be accomplished. Under (b) a lawyer must explain a matter to extent 

reasonably necessary to permit the client to make informed decisions regarding the representation. 

Comment [5] illuminates this requirement.  
(Continued on page 15) 
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A client must be able to participate intelligently in decisions regarding the objectives of the repre-

sentation. In a collaborative case, a client’s objectives are meeting their interests, meaning an under-

standing of what these interests are and how they can be met is crucial. Collaborative law seeks to 

empower clients to make intelligent decisions with input, not prescriptions, from financial and men-

tal health experts as well as attorneys. Collaborative professionals, like all attorneys, must remain 

vigilant in ensuring their enthusiasm for settlement does not substitute their goals for the clients’ or 

for confusing positions with interests.  

1.6: Confidentiality –There are a few issues to address in terms of confidentiality. First, meetings 

that occur during four-ways are not privileged under Washington law at this point. Essentially privi-

lege is waived until new statute creates one and so it is vital to the process that parties contractually 

enforce this privilege. More important are the communications between attorney and client. The 

collaborative process depends on transparency and openness. As such the bounds of confidentiality 

become important to draw. As an attorney may be forced to withdraw when a client perjures himself 

on the stand, a collaborative attorney may be forced to withdraw when a client is not honoring her 

agreement to be open and transparent. Additionally, attorneys may communicate information about 

the client’s emotional state or sticking points to the other attorney or team members in an effort to 

facilitate and plan the conversation. The possibility of this sharing may be viewed as “impliedly au-

thorized in order to carry out the representation.” It may also be addressed in the initial agreement, 

with an emphasis on the goals of the collaborative process.  

1.7: Conflicts of Interest – A novel objection to the collaborative model is that it creates an obliga-

tion to a third party when a collaborative attorney signs the four-way agreement to withdraw if the 

case requires litigation. The American Bar Association addressed this claim in Formal Opinion 07-

447, and found it lacking. While the collaborative contract does create an obligation to a third party, 

this obligation is not intrinsically unethical, so long as the client has been adequately informed of 

the process and understands that she enters into a limited scope representation under RPC 1.2. As 

stated in the opinion, “When a client has given informed consent to a representation limited to col-

laborative negotiation toward settlement, the lawyer’s agreement to withdraw if the collaboration 

fails is not an agreement that impairs her ability to represent the client, but rather is consistent with 

the client’s limited goals for the representation.”  

 It is rare for a collaborative case to not result in agreement and to therefore need to transition into 

litigation. 

It may be added that when the collaborative process is safeguarded by diligent and competent prac-

titioners, a collaborative case may transition to a traditional model with much accomplished. If the 

process is not appropriate for the clients, a practiced collaborative attorney will end the process be-

(Continued from page 14) 

(Continued on page 16) 
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fore the client has acquired significant costs or enhanced acrimony from a failed process. Where the 

process is appropriate for the clients but for limited issues, clients can emerge with some agree-

ments already in place.   

2.1: Advisor – While all attorneys are subject to this rule, it is particularly applicable to Collabora-

tive law. In rendering advice, a lawyer may refer not only to law but to other considerations - such 

as moral, economic, social and political factors - that may be relevant to the client's situation. 

And what about Advocacy? The zealous advocate of heady law school days of yore is no longer lin-

gering in the applicable ethical canon, but the archetype forever lingers in our minds. Can a collabo-

rative attorney be not only an advisor, but an advocate? Another common hesitation expressed about 

the model is that such a thing is not possible. Perhaps because the collaborative model seeks to meet 

the interests of all parties involved, or perhaps because it steps away from legal rights and entitle-

ments, attorneys wonder if one can simultaneously collaborate and advocate.  

One may simply say that the limited representation excludes a lawyer from the duty of advocacy, 

but this is not the necessary conclusion. The word, advocacy comes from the Latin advocatus, 

meaning "one called to aid." It is related to the etymological root -voc, or voice. In Greek, the word 

is parakletos, "one who pleads another's cause, who helps another by defending or comforting him." 

In English, it often refers - circularly - to "one who pleads the cause of another, specifically in a tri-

bunal or court." But it may also be "one that supports or promotes the interests of another."  The di-

chotomy between advocate and counselor is artificial in many regards. By one interpretation, it 

would not be advocacy to promote a position without identifying the underlying interest, even 

where the means do not provide additional harm to the client. Divorce is a particularly stressful and 

confusing time in people’s lives, and this stress and emotional onslaught can often cloud judgment.  

Often, a client may need help from an attorney to hear and find her own voice in the jungle of gut-

responses and confusions.  Nor would it be advocacy to take on the client's persona and speak with 

*my voice* when I am meant to help the client speak with her own. I speak on behalf of - not in 

place of - the client. 

The League of Women Voters Forums 
 

Whatcom County Bar Association’s partner for the Judicial Forum on Saturday October 13, 2012 at 

10:00am in the Bellingham City Council Chambers, has other forums coming up as well: 

  

The Forum Schedule for the General Elections 2012: 

Saturday, September 29:     State Ballot Issues    10:00am-12pm     

Thursday, October 4:          State Legislative Districts 40 and 42  7:00pm – 9:00pm 

Thursday, October 11:        PUD and Congressional Districts 1 and 2  7:00pm-9:00pm 

Saturday, October 13:        Local Ballot Issues and Whatcom County Superior Court Judicial Candi 

    dates  10:00am-12:00pm 
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Poetry Corner:  The Rains of 

Castamere 
As selected by Rajeev 

  

In an effort to stay relevant and contemporary, 

we examine the contemporary piece of formal 

poetry which has the greatest exposure to 

Americans today.  That, being The Rains of 

Castamere, a poem from George R.R. Martin’s  

“Song of Ice and Fire” work of literature.  The 

poem has achieved status beyond literati after 

HBO’s production of the televised version of the 

books, and its inclusion on the official sound-

tracks of that production.   

The poem’s fictional history describes it as be-

ing composed after House Lannister's victory over           The red lion of Reyne               

their rebellious vassals, one being House Reyne       confronts the golden lion of Lannister        

of Castamere.  The head of House Lannister, had been a kind but weak ruler. He loaned money 

to lords who never bothered to repay him and his vassals openly ignored his orders and mocked 

him in court.  The heir to House Lannister was not kind like his father, and took it upon himself 

to deal with the rebellion and wiped out the upstart lords, their families and households and put 

their seats of power to the torch.   

 

The lyrics heavily reference the fact that the sigil 

of House Reyne was also a lion, but a red one in-

stead of the golden lion used as the sigil of House 

Lannister. The rebellion of the Reynes against the 

Lannisters was thus seen as a clash of lions. 

 

 

The official recording had the instrumental music 

performed by the Czech Film Orchestra and Choir 

and recorded at the Rudolfinum concert hall in 

Prague, while the spoken lyrics were performed by 

the indie rock band The National, sung by their vo-

calist Matt Berninger.  HERE, is a link to that re-

cording. 

 

The Rains of Castamere 
And who are you, the proud lord said,  

that I must bow so low?  
Only a cat of a different coat,  

that's all the truth I know.  
In a coat of gold or a coat of red,  

a lion still has claws,  
And mine are long and sharp, my lord,  

as long and sharp as yours.  
And so he spoke, and so he spoke,  

that Lord of Castamere,  
But now the rains weep o'er his hall,  

with no one there to hear.  
Yes now the rains weep o'er his hall,  

and not a soul to hear.. 

http://www.youtube.com/watch?v=MMhMmIoi2Uw&feature=related
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Changes in Latitude 
 

Blaine Municipal Court 
 

The new Blaine Municipal Court is open-

ing for business on September 10, 2012, 

but will be the new location of the court 

as of September 7, 2012.   

 

 Blaine Municipal Court 

 435 Martin Street, Suite 4000 

 Blaine, WA  98230 

 

Thank You, 

Raylene King 

Blaine Municipal Court         The NEW Blaine Municipal Court 
 

 

Hugh Lewis, Attorney at Law, P.C. & Law Offices of  Gene R. Moses, P.S. 
  
 Both of these firms are pleased to announce that as of  September 7, 2012, they 

will both relocate to a new suite on the first floor of  their current building. 
  
Their new address as of  September 7, 2012: 
 

 Suite 115–Arch Talbot Building 
 2200 Rimland Drive 
 Bellingham, Washington 98226-6639 
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Bain vs. MERS – Washington State Supreme Court 
“The Financial Lending Industry Gets Its Come-Uppance” 

© James R. Doran 2012 (a local Bellingham attorney) 

Executive Summary 
 
On August 16, 2012 the Washington State Supreme Court rendered a unanimous opinion written by Justice Tom 
Chambers, answering three questions presented to it by the Federal District Court, Western District of Washington 
and Judge Coughenour, concerning the foreclosure processes that have been conducted by and through the Elec-
tronic Mortgage Registration system (MERS) and it accomplices. 1  Very briefly, the MERS methodology was invented 
to avoid the time and expense of recording assignments of Deeds of Trust (DOT) and Promissory Notes (Notes) at the 
County level.  It also made it possible for multiple and electronically enhanced global trading of the value ostensibly 
held by these DOTs and Notes.  The MERS system created immediate liquidity in a process that traditionally was not 
liquid.  This system advanced and fueled the well known financial catastrophes that resulted once the house of cards 
collapsed. 2 
 
MERS was named as the agent for the holders of the Note and DOT and simultaneously as the “beneficiary” of the 
DOT.  This was a hybrid entity created by the financial wizards.  It has no parallel in the American tradition of land 
ownership and transfer.  Similarly, the MERS entity, along with other creative processes, allowed the DOT and the 
Note to be separated and sold and assigned multiple times as if they had no relationship to each other.  Finally, the 
confusion created by the two first practices has led to the practical impossibility of determining who actually owns the 
Note or the DOT and hence, the right to foreclose.  It is axiomatic, and fortunately upheld by the Washington Court, 
that it is only the owner of the debt instrument that has the right to foreclose.  The fact that someone “says” that MERS 
is the beneficiary and has the right to foreclose does not create such a right.  Paper will not refuse ink. 
 

The first question was: Is the Mortgage Electronic Registration System, Inc. a lawful “beneficiary” within the 
terms of ….RCW 61.24.005(2) if it never held the note secured by the DOT?  The short answer: No. 
 
The second question was: What is the legal effect of MERS acting as an unlawful beneficiary under Washing-
ton’s Deed of Trust Act?  The short answer: The Court declined to answer this question based upon the facts 
before it. 
 
The third question was: Does a homeowner possess a cause of action under the Washington Consumer Pro-
tection Act against MERS if MERS acts as an unlawful beneficiary under Washington’s Deed of Trust Act?  
The short answer:  Yes, but the plaintiff has to establish all of the elements of the CPA claim. 

 
The case will go back to Judge Coughenour and it is expected that the Court will “runs MERS through the wringer if it 
tries to stonewall discovery of its records and this case will force MERS for the first time into actual semi-transparency 
on its practices and records.” 3 
       

Critical Points of the Case and What They Might Mean As Applied 
 
Several questions about the impacts of this case come to mind immediately: 
 
Will our Superior Courts readily restrain, upon proper motion and proof, any action that is brought to halt a foreclosure 
that involves the use of MERS in the capacity of agent and beneficiary? 

 
Will the ruling be applied retroactively?  In other words, will homeowners who were non-judicially foreclosed with a 
MERS tainted process be able to go back and reinstate their DOT and Note or at least possession of the property 
while the ownership interests are sorted out, if ever? 

 
Will the Bain vs. MERS case become a lever in the mediation process under Washington’s Foreclosure Fairness Act 
of 2011 and assist in the process to get reasonable and fair loan modifications for homeowners if the mediation matter 
involved a MERS situation? 

 
Will foreclosures involving a MERS situation even go forward?  Or, put in another way, can MERS produce the docu-

(Continued on page 20) 
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ments showing the Note and the chain of assignments leading to the current holder that could authorize such a foreclo-
sure by it as the real beneficiary? 
 

Will MERS and its creators and accomplices really be held liable for the penalties under the Washington Consumer Pro-
tection Act if a plaintiff proves each element under the statute? 4

 

 
Finally, what kind of equitable solution will be fashioned in the “foreclosure fiasco” across state, federal and global juris-
dictions that do not give a borrower a windfall but do not allow unscrupulous lending practices to go unremedied? 5

 

 
1.  Restraint on MERS foreclosures will likely occur unless MERS has provided a perfect chain of title for the assign-
ments regarding the Note.  Someone with the actual right, not the contorted and unlawful nominal beneficiary, such as 
MERS, has to give the authority to foreclose.  The Court did make reference to judicial foreclosures as a means to de-
termine who has the right to foreclose.  That process is available to MERS but it will still have to produce a perfect chain 
of the right to foreclose. 6  “The securitization process was happening so fast that companies were often not keeping 
good records.  The distinction between the loan servicer and the actual note holder is also going to cause problems—it 
is another layer of record keepers who …often didn’t keep very good records.  …I doubt that MERS has even been 
privy to all the securitizations and assignments.  MERS probably doesn’t know who has the Note.” 7 
 
2.  The ultimate determination of the Bains vs. MERS case at the Federal District Court level may or may not answer 
the question of retroactive application.  The Washington Supreme Court dodged it.  Nevertheless, it is rational and con-
sistent with Washington law that if a person/entity uses illegal, fraudulent of deceptive procedures to acquire gain, that 
gain can be reversed and reinstated to the proper party and all consequential damages, including attorney’s fees and 
costs in some instances, can be assessed against the perpetrator. 8 
 
3.  The Washington Foreclosure Fairness Act of 2011 has implemented a “good faith” requirement that the lender at-
tempt to modify the loan in a practical manner.  This has caused no small change in a process that heretofore rendered 
no one available who could negotiate a modification.  The lights were on but no one was home.  Specifically, the Bains 
Court stated “There is no evidence in the record or argument that suggests that MERS has the power to ‘reach resolu-
tion and avoid foreclosure’ on behalf of the note holder, and there is considerable reason to believe it does not.” (At 
page 20.)  It can be expected that if a purported note holder is engaged in a Foreclosure Fairness Act mediation that the 
presence of MERS in the situation will expose the purported note holder to considerable pressure to modify the debt 
along reasonable and practical terms 9 or it will be in violation of “good faith” by the very fact that MERS was involved.  
The result should be very good for borrowers with a MERS situation in mediation. 
 
4.  It is likely that MERS foreclosures will grind to a halt.  The full extent of the impact of Bains vs. MERS will not be 
known until the Federal District Court action is decided and all appeals exhausted. 10  It is unlikely that counsel for 
MERS will subject themselves to Rule 11 sanctions in addition to the liability for lack of good faith required for all trus-
tees towards the beneficiary as well as the borrower. 
 
5.  The Washington Attorney General believes that the DOT used by MERS purports to transfer its beneficial interest on 
behalf of its own successors and assigns, and not on behalf of any principal.  The Court found that it is “deceptive to 
claim authority when no authority existed and to conceal a true party in a transaction.”  (At page 36.)  The Court also 
held that “characterizing MERS as the beneficiary has the capacity to deceive and thus, [for the CPA question] pre-
sumptively the first element (of a CPA claim) is met”.  (At page 37.)  “Because MERS is involved in an enormous num-
ber of mortgages in the country (and our state)….it would have a broad public impact”, thus satisfying that element of 
the CPA.  The question of “injury” will have to be determined on an individual basis, but the Court gave several common 
fact patterns that would qualify as “injury” and each of them is present in almost every DOT and Note foreclosure sce-
nario: to wit, disputes may need to be resolved with the note holder, legal protections may need to be taken advantage 
of and expressed to the note holder, etc.  The Supreme Court has opened the door for claims against MERS and its co-
horts under the Washington Consumer Protection Act. 11 
 
6.  The San Bernardino Board of Supervisors came up 12 with a novel idea to address the ultimate or global issues sur-
rounding the inequities of both the fraudulent and deceptive practices of MERS and company, but to also address the 
inequity of homeowners remaining in possession of or gaining quiet title to property for which they have not paid.  Under 
the “plan” the County would take ownership of underwater mortgages (the title to the property) by eminent domain and 
then assist the homeowner into a new “reasonable and practical” mortgage owned by the County. The County would 

(Continued from page 19) 
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publish its notice of intent to exercise eminent domain and the burden of proof would be upon MERS or any other 
claimant to establish title in a court proceeding.  Under Bain, the title could likely not be proved and would pass to the 
County or the Land Bank set up by County.  The property could then be sold, free and clear of all old interests, and 
bring financial income 13 and stability to the County that has been hard hit by the financial crises.  In some respects this 
approach may provide the answer to the “global” question about how we, as a country, are going to deal with these 
underwater and oftentimes abandoned properties before they become a public condemnation expense. 14 

Conclusion 
 
Under the deed of trust act, the beneficiary must hold the promissory note.  Simply put, if MERS did not own the note, it 
was not a legal beneficiary, regardless of the purported contract and agency language utilized on the face of the DOT.   
MERS was not empowered to contract around Washington statutes. 
 
A Consumer Protection Act violation may very well sit, depending upon the specific facts of each case, in a MERS 
DOT non-judicial foreclosure situation. 
 
Finally, it is this author’s opinion that something, perhaps the San Bernardino approach of eminent domain followed by 
a relending on practical terms to the homeowner, or federal legislation and administrative implementation that “modifies 
loans”, is needed or the country, let alone Washington State, will face another series of economic crises as homes de-
teriorate and become a burden on the public at large.  The insurance fraud tactics of the major lenders will run their 
course and one day they will have to deal with the reality of what they have created.  Without some sort of global an-
swer, major lenders are still in jeopardy.  
 

Endnotes 
1– I use the word “accomplice” intentionally to convey the potential criminality of what has transpired in the “global economic meltdown” 

caused by these financial manipulations.  Nevertheless, the Bains vs. MERS case does not enter into the criminal discussion. 

2– Many treatises, books and legal opinions have been written on the broader context of the financial crisis.  That is not the subject of this 

memo.  However, it should be understood that these types of systems were and are directly responsible for the “Great Recession”, as it now in 

its eighth year is being called. 
3– Eric C. Nelsen, of Sayre Law Offices in Seattle (206) 625-0092, provided an analysis of the Bains vs. MERS case to the King County Real 

Property list serve and to the WSBA Real Property, Probate and Trust Section list serve immediately upon the filing of the Court’s decision.  

Mr. Nelsen’s short memo will be cited again. 
4– The Bains vs. MERS Court recited the elements of the CPA cause of action and though it did not rule outright to support such a claim in this 

specific case, it made it look like a promising field of work for plaintiff’s lawyers. 

5– Quid pro quo is an underlying premise of legal and equitable justice.  Though I am a plaintiff’s lawyer and “feel the pain” of the millions 

who were taken in by this predatory lending climate over the past decade, it is still not right for homeowners to escape paying a fair market 

value for their home on practical and reasonable terms.  Why the lenders will not come to the table to discuss a “global” resolution is beyond 

me; they will become property owners and managers, with all those attendant costs, rather than bankers. 
6– It is more than a little ironic that the profits to be realized by the immediate “liquidity” created by the unlawful MERS system may ultimately 

cost the lenders more than they realized by their cleverness. 

7– Eric C. Nelsen, memo after the Court decision, supra. 

8– There is no need for a long recitation of cases or treatises on this basic human principal of justice. 

9– “Reasonable and practical terms” would be along the lines of the Net Present Value equation that has been developed for modification nego-

tiation, though the lender still holds the upper hand in these negotiations.  I believe that a reasonable and practical solution is to modify the loan 

so that the fair market value of the property is established as the base for the debt.  Any substantial down payment by the borrower would be 

credited against this baseline.  Then the debt, the fair market value minus the down payment, would be extended to a term of years, such as 30 

or 40 years, and charged interest at no more than 3% that will reduce the monthly payment to a level that the homeowner can actually afford.  

See footnote 3. 
10–   This author has not contacted counsel to learn the schedule for the Federal District Court proceedings. 

11–   The Bains Court, at page 13, describes the traditional system of recordation and how MERS and company invented a way to “circumvent 

these procedures” and now find it impossible to identify the current note holder who may have the right to enforce the note and deed of trust.  

They have created their own noose (fraud and misrepresentation) in pursuit of grandiose profits.  Irony abounds in this case. 
12–   The concept was actually brought before the Board by Mortgage Resolution Partners, a private equity firm, who were roundly dismissed 

from the discussions as being too close of cousins to the entities that created the problems in the first place. 

13–   Several Washington attorneys have been bantering back and forth on the Real Property, Probate and Trust section list serve about the 

missed recording fees that MERS diverted to itself.  The recording fees are “fees for services” so nothing filed, nothing paid.  However, this 

aspect of the negative impacts of MERS could warrant further investigation. 

14–   Just as it would be nearly impossible to determine who has the right to foreclose, it will also be impossible to figure out who to bill for 

condemnation and demolition costs.  

(Continued from page 20) 
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Advertise in  
the Newsletter 

RESORT TO CHEAP SELF-PROMOTION! 

Admit it.  You read the ads in the Newsletter to see what’s 

going on.  So does everyone else.  If you have a service to 

offer to your colleagues in the local legal community — or 

if you just want to show off — you won’t find a cheaper, 

easier way to do it. 

1/2 

1/4 

1/8 

1/8-page . . . $35/mo. 
2.46”H x 3.86”W 

1/4-page . . . $50/mo. 
5.00”H x 3.86” W 

1/2-page . . . $75/mo. 
5.00” H x 7.90” W 

full page . . . $100/mo. 
10.00” H x 7.90” W 

 

And it’s easy to place your ad 
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG, 

.GIF or .pdf file to: 

rajeev@northwhatcomlaw.com 

We’ll get it in the next issue and bill you.  Pre-size the ad if you 

know how.  Otherwise, tell us the size you want.  Questions?  E-

mail Editor Rajeev at the above e-mail address, or call  (360) 

332-7000 . 


