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A Dinosaur Does Technology
By Betsy Brinson
I read with concern in the October Bar News that my bar number has lost a decimal
point. This caused me to immediately call my hair stylist, only to be reminded that her skills
are limited by what she has to work with. However, she did give me the name and number for
a good aesthetician. But, since this is the Bar News and not Vogue, any further discussion of
trying to age gracefully and/or Betsy’s vanity will be set aside for another time. What I do
want is to congratulate Jennifer Willner and Heather Shepherd for bringing us a column on
technology for the practice of law.
I am a dinosaur, and if my newly discovered shrinking bar number is an indication, I’m
even more of a dinosaur than I thought, but one newly interested in technology, none the less.
I wish I could say my new found interest in technology was driven by my unbridled allconsuming curiosity about all things new, but the reality of it is that like all good dinosaurs,
I’m motivated by self preservation and my own well being. And, like all good capitalist dinosaurs, self preservation and well being are directly connected to the bottom line, and very specifically, my own bottom line. Given the price of paper, postage and storage, even dinosaur
that I am, I can figure out that there “has to be a better way”, aka a “less expensive way”.
And, like so many things in life which seem minor at the time, but turn out to be major catalysts, my copier lease came up for renewal. All of these issues, the price of paper, postage,
storage and the need to do something about the copier lease, came together collectively to
cause me to take a hard look at office overhead, with an eye to, you guessed it, MY bottom
line. This examination caused me to take myself off to the solo and small firm mid-year conference, aptly chaired by none other than Ms. Willner herself.
To put it succinctly, it was a fabulous, worth every penny, mid-year meeting. There was
one presenter in particular who led multiple sessions on various aspects of the use of technology in the practice of law. The information he shared was particularly helpful because he
gave specific information on brands, technical specifications and the like, clear enough that
when even dinosaur here goes shopping, dinosaur knows what she wants and gets what she
needs, not what will give the store clerk the biggest commission. I came back from the conference determined to try and move myself and my practice into at least the 20th century.
Of course, none of this comes without a learning curve and some pain, but I’m happy to
report that we are inching forward. We have a new, much more basic copier that neither scans
to the network nor faxes and its lease price reflects this new simplicity. We each now have our
own scanner, so that everything can be converted to electronic form and we are now faxing via
internet, which means one less phone line to pay for. For those of you who grew up in a world
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where there have always been microwaves and cell phones, these are, at best, baby steps.
But for those of us who still wear wrist watches, took our IBM selectric typewriters to
law school and started practicing law before the fax machine was invented, never mind
the internet, these are giant leaps. I only have to look to my 21 year old niece, Anne, to
realize how fast things have changed and how far they have come. Before Anne came to
work for me part time in the summers during high school and now college, she had never
even seen a typewriter, much less know what one is for, and I was absolutely fascinated
to watch her punch in numbers on a hand held calculator with her thumbs, not her index
finger. The times, they are a’changing and if I don’t try to keep up, I will get run over
from behind and go the way of the dinosaur. ~Betsy

Local Attorney, Joel Matteson, charged with writing content for the WSBA’s firstever blog.
The WSBA just launched its first-ever blog, called NWSidebar, and have put Joel in charge
of producing great new content.
Joel was previously the associate editor of De Novo, the Washington Young Lawyer Division’s (WYLD) former official publication. In the aftermath of the Bar Dues Referendum, De
Novo is now taking on new forms with the WSBA, and the WYLD has been replaced with the
Washington Young Lawyers Committee (YLC).
Joel is an inaugural member of the YLC and has been recruited by NWSidebar to produce
content targeted specifically for younger and newer attorneys.
The Whatcom County Bar Journal would like to congratulate Joel and connect you with the
new NWsidebar: http://nwsidebar.wsba.org/2012/10/16/meet-the-young-lawyers-committee/
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The President’s Column
By Deborra Garrett, WCBA President 2012
Keeping Your Sanity While Practicing Law
Five new lawyers were sworn in last Friday. They seem bright, well educated and curious about their new profession. As the President of the Bar
Association and (surprisingly, at least to me) one of our more senior members, I got to structure and help present the seminar they attended all morning.
My topic for discussion was “Keeping Your Sanity While Practicing Law.” A couple of old friends
questioned why I was chosen for this topic, but I was pleased to get it. I’ve learned a lot about staying sane as I’ve struggled to do so over lo these many years. The lessons that come the hardest are
the ones you want most to share, and this is one of them for me.
It’s been a long time since I was in their shoes, but I remember how hard the first few years were,
as I tried to do competent legal work, figure out the ropes of professional interactions, establish a
good professional reputation, and identify myself, in my own mind, as a lawyer, a good lawyer. All
of this while learning to do everything for the first time. It’s really hard at the beginning. And it
does get easier. That’s one of the things I had to tell them, I thought.
In the end, I pulled together the points that have worked for me…. Not the things I did instinctively,
without thought, and not the things that came especially easily. The most important were points that
I had to think about, consider carefully, and finally adopt. And in no particular order, here are some
of the things that have worked for me.
Being an Attorney
 Be the best you can be – work hard, prepare for court and presentations, etc. It’s easier in the
long run, and you sleep much better too.
 Dress the part – it’s easier. Otherwise, you start a couple steps behind.
 Know how to listen, and do it – a lot. Witnesses tell you the most amazing things sometimes.
The world is full of surprises. And you don’t always know the case as well as you might think
you do.
 Be honest. It’s a small county, and besides, you feel better.
 Reserve judgment, especially negative judgment. Remember you’ll get some misimpressions as
new lawyer – don’t make hasty judgments about your fellow attorneys or others. This is Whatcom County, and often there’s history and baggage that you don’t know.
 Watch confidentiality – it’s a small town. Telling a story without mentioning names is not keeping confidentiality. It’s amazing how much people know.
 Don’t sow bad feelings. Just as you should reserve judgment, try too to hold back on saying
what you really think, or writing that irate letter. If you observe this rule, you’ll be surprised at
(Continued on page 6)
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how many times you’ll look back and be very glad you observed this rule.
Cultivate a good attitude. A lot of it is a choice, so choose to be cheerful and optimistic. There’s
plenty of time to worry about the bad things that happen in life – don’t jump the gun and start before you have to.
Cultivate sanity in your practice – work toward areas of law and the kinds of cases you like doing; help cultivate a pleasant work environment in the office; try to cultivate time management
skills if you’re not talented in that area
You need close friends who aren’t lawyers. And you need one or two close friends who are lawyers. Get together with other lawyers when you can; try not to turn down invitations to lunch or
other events; get involved in some kind of social activity for lawyers. Go to bar association
meetings!
Don’t try too hard to avoid wasting paper. It’s a good goal, but doing the best legal work you
can do is a good goal too. Most of the times I’ve tried to save paper – by using two-sided copies,
by not making a second copy of a document, etc. – I’ve ended up regretting it. Do something
good for the environment so you don’t feel too bad about using as much paper as you need. I
set up a home compost system years ago, and I think of it happily when I push the “print” and
“copy” buttons at the office.
Keep your confidence. Especially in the beginning. You rarely get told you did a good job in
this profession, even when you clearly did.
Watch the alcohol. Alcohol takes out a disproportionate number of lawyers, and I can see why
…. we work in a stressful field. Pat attention to alcohol in your life, because it becomes a major
issue in many lawyers’ lives.
Ask for help if you need it. Older attorneys are happy to be asked for advice
Remember it gets easier
 As you develop expertise
 As you work toward a caseload you want, clients you like, etc.
 As you start to look older
 As you become more familiar with, and to, the local bar
Be proud to be a lawyer – and be a lawyer you can be proud of

Liz Balas once told me that when she was in a very bad mood at work, she would fire the client she least liked. She said that always made the day look better, and also improved the following
week. I can’t say I’ve followed this rule religiously, but I certainly have felt better on occasions
when I realized it just wasn’t working with a client, and ended the relationship.’
Staying sane is a worthy goal; I bet we can all agree on that. How about you? What do you
do to stay sane in your practice and your life? Any tips for others? Let me know …. All responses
printed unless you say differently. Have a good month, and try to stay sane.
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Civil Procedure Corner: Raising Civil Rule 12(b)
Defenses
By Bryan L. Page *
Presenting certain defenses to complaints can be tricky unless
care is taken. Pursuant to CR 12(b) every defense to a claim must be
asserted in a responsive pleading, like the defendant’s answer, except the
following defenses may be made by motion before an answer is filed at
the option of the defendant:
Lack of subject matter jurisdiction
Lack of personal jurisdiction
Improper venue
Insufficiency of process
Insufficiency of service of process
Failure to state a claim for which relief can be granted
Failure to join an indispensible party under CR 19 1
These are often referred to as “CR 12(b) defenses.”
So a defendant may chose to raise these defenses in an answer to the complaint or in a motion to dismiss made before an answer is filed. However, if the defendant chooses to raise a CR 12
(b) defense in a pre-answer motion, all CR 12(b) defenses must be included in that motion or else
they are waived. 2 CR 12(g) states as follows:
If a party makes a motion under this rule but omits therefrom any defense or objection then available to him which this rule permits to be raised by motion, he
shall not thereafter make a motion based on the defenses or objection so omitted,
except a motion as provided in subjection (h)(2) hereof on any grounds there
stated. 3
This rule was designed to restrict a defendant from making a series of motions attacking a pleading, one after another. 4 Such a tactic could stall cases in their tracks and result in unnecessarily
costly litigation. Because important defenses may be waived if omitted from a motion, great care
should be taken if the defendant is going to file a pre-answer motion asserting any CR 12 defense
or objection. For example, in one case a defendant appeared through an attorney and raised a motion to change venue before filing an answer. 5 The defendant then later raised a defense of lack
of personal jurisdiction. 6 However, the court ruled he had waived that defense by not asserting
either in his first motion or in an answer. 7 This is the reason we often see answers filed listing all
applicable CR 12(b) defenses first and rarely see any pre-answer motions.
Courts look at CR 12(b) defenses with varying degrees of favor. Those at the bottom are
deemed waived if not raised either in the answer or in a pre-answer motion and include the following: lack of personal jurisdiction, improper venue, insufficiency of process, and insufficiency of
service of process. 8 Other defenses cannot be waived, even if left out of an answer, and can even
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be raised at trial, such as failure to state a claim upon which relief can be granted; failure to join an
indispensable party; and failure to state a legal defense to a claim. 9 And the most favored defense
of all, lack of subject matter jurisdiction, can be raised at any time, even on appeal, and even by the
court itself. 10
If a party raises a CR 12(b) defense in its answer, that party is not precluded from then bringing that defense before the court in a subsequent motion to dismiss for a determination on the defense. 11 One court has noted CR 12 does not contain any requirement that a party file a motion to
dismiss based on a CR 12(b) defense that was first raised in an answer. 12 And a party may, but is
not required to, ask the court to decide CR 12(b) defenses prior to trial. 13 Thus, after asserting a
CR 12(b) defense in an answer, a motion to dismiss based on that defense can be brought any time
(subject to certain equitable arguments like estoppel that may be applicable in special circumstances).
CR 12(b) defenses are important defenses. Corresponding to their importance, care must be
taken when asserting them so that any applicable defenses are not inadvertently waived.

* Bryan Page is an associate at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 647-1500 or bpage@zenderthurston.com.
Endnotes
1. CR 12(b).
2. CR 12(g); French v. Gabriel, 116 Wn.2d 584, 589, 806 P.2d 1234 (1991) (“If a party asserts the defense by motion, all CR 12(b) defenses then available must be consolidated into a single motion and the party is barred from
raising any omitted defense in a later motion.”).
3. Id.
4. Sanders v. Sanders, 63 Wn.2d 709, 715, 388 P.2d 942 (1964).
5. Id. at 714.
6. Id. at 714–15.
7. Id.
8. CR 12(h)(1).
9. CR 12(h)(2).
10. CR 12(h)(3).
11. Clark v. Falling, 92 Wn. App. 805, 814, 965 P.2d 644 (1988).
12. Id.
13. CR 12(d); French v. Gabriel, 116 Wn.2d 584, 589, 806 P.2d 1234 (1991).
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at 6471916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for Rent to
Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239; 360714-9189; joann.vesper@gmail.com
Two offices for rent in Executive Suites on Prospect: Tenant will have shared use of two conference
rooms, receptionist to answer phones and greet clients. These two offices have their own individual thermostats to control heat and air conditioning. Signage is available for business name and free parking for
clients. Permitted parking is available for tenant. One office is 208 sq. feet for $775 per month. The
other office is 216 sq. feet for $800.00 per month and includes some office furniture. The monthly rental
amount includes heat, electricity, water, sewer, garbage, and internet access. Call Katti Esp at (36) 7153100.
Law Office Opportunity. A local attorney with an established practice and office location is planning to
stop practicing law within the next several weeks. The office is furnished and can easily accommodate
two attorneys and their support staff. The office has been a law office for many years and is in an excellent location, and the rent is reasonable. This is very good opportunity for an attorney who wants
to establish a practice near the courthouse at a reasonable cost. The attorney (who does not want to
be named, and who is not Deborra Garrett!) can be contacted through Deborra Garrett, so please contact Deborra if you would like more information. dgarrett@zenderthurston.com
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By Heather Shepherd and Jennifer Willner

This month’s article is by Jennifer Willner. Look for Heather Shepherd’s article next month.
This past August, the ABA adopted new comments to the Model Ethics Rules. Among many changes
adopted by the House of Delegates, Comments to Rule 1.1, the duty to provide competent representation, now includes a lawyer’s duty to stay current on technology’s risks and benefits. The Technology Corner aims to help fill this obligation.
Let’s start with the most basic of ethical obligations: the lawyer’s duty to protect client confidential
information. RPC 1.6 says that a lawyer shall not reveal information relating to the representation of
a client unless the client gives informed consent, the disclosure is impliedly authorized in order to
carry out the representation or the disclosure is permitted by paragraph (b) (to prevent reasonably
certain death, bodily harm, committing a crime etc.).
PROTECTING CONFIDENTIAL INFORMATION
Technology used to be, and perhaps for some of you, still is firmly anchored in the office: desktop
computers, servers in the closet (dead computers in the closet) fax machines, various printers and
complex telephone systems. To run your law firm, you go to the office. To work, you go to the office or you connect to your office via some remote access program (see: www.gotomypc.com or
www.logmein.com) But for more and more attorneys, and certainly for those who are newer to the
profession, technology is highly leveraged and the law can, and is, practiced anywhere using wonderful and fun new gadgets.
Remember when notebooks and laptops used to be cutting edge? Nowadays, attorneys are carrying
other things, like netbooks, MacBooks®, tablets and smartphones. Lawyers are carrying their technology – and their clients’ data – with them outside the office. If you want to or are already using
cool new technology devices, how can you secure your technology while being mobile? This article
explores some ideas.
1. You can't lose it if you don’t bring it.
Just because you can fit every single client file you have on a portable hard drive, USB flash drive or
load it on your tablet or eReader, that doesn't mean you should. One of the simplest ways to protect
confidential data when working outside of the office is to minimize the amount of technology and
data you're carrying.
If you have reliable Internet access outside of the office, consider not carrying any data with you.
(Continued on page 11)
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Leave the data on a secure computer or server back in the office and use a VPN (virtual private network) connection to access it only when it's needed (like gotomypc or logmein). If you're comfortable using the cloud,1 you can achieve the same type of remote access without needing the hardware in your office at all.
2. Essential steps to protect mobile devices
A lost or stolen smartphone can easily provide a new owner with access to the old owner's email,
voicemail, and other sensitive data. When you have to carry data with you, your device MUST
MUST MUST be password protected and the data encrypted. This becomes especially important
with SmartPhones. You should also entirely avoid storing any confidential data on a netbook, tablet or notebook computer.2 Instead, keep confidential client data on USB drives or portable hard
drives with robust passwords and security locks. You can also use a physical lock on a netbook or
notebook computer.
For mobile devices, the first step is to require a password to unlock the screen on your SmartPhone
or other mobile device. If your device can't be locked with a password, get a new device. A password isn't perfect security but it'll keep the casual snoop out, and it'll delay a dedicated hacker. A
free password generator and manager is http://www.passwordsafe.com.
The next step is to install an app which protects your phone from hackers and viruses. iPhones
come preinstalled with this app (of course they would) and Android users have a variety of app
choices. Lookout Mobile Security (https://www.lookout.com) is one example of a third party app
choice for Android phones. I particularly like Lookout because it gives you this wonderful little
positive affirmation message all day long: “Everything is okay.” Any mobile security application
should have these security features:
GPS location to find a lost phone
Remote phone lock
Remote data wipe
Data security
Data backup
Privacy advisor (while surfing)
It’s important to trigger the remote wipe function right away, as soon as you discover your phone
device is missing. The software relies on an Internet connection with the device to instigate remote
wiping. And if you’re phone device is stolen, call the wireless carrier to report it and they can deactivate the phone.
Don’t forget to change the passwords for your online accounts that can be accessed through your
(Continued on page 12)
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phone. If you give away or sell your device when you get a new one, make sure you do a factory
reset to clear all of your personal data.
3.

Restrict remote access; have policies in place

The Rules of Professional Conduct make the protection of confidential client information the responsibility of the attorney and the attorney is responsible for the conduct of his/her staff. For those
attorneys who employ staff, it is critical to establish policies about using personal devices to access
client (or other firm) confidential information stored on the firm’s service, either on the job or after
hours. Increasingly, employees want to use their own devices for work, but this is a security risk. It
is very difficult to control the use of a personal device.
While in the office, employees access confidential client information using firm computers and devices and this information is protected by the various defenses, both physical and electronic, that the
law firm has in place to protect client information. Away from the office however, the law firm cannot control or protect data as easily. It must rely upon an attorney’s individual ethical duty to protect client information as well as policies governing the protection of confidential data. Thus law
firms should have very strict guidelines on how client information is accessed, and what protections
must be in place on devices, while attorneys are away from the office. Non-attorney staff should
not be allowed remote access at all to confidential information while away from the office.
4. Other security measures
Even if your client data is stored in the cloud and protected by all manner of security, cloud computing doesn’t obviate the need to ensure your physical desktop or laptop computer is properly secured
with a firewall, antivirus protection, and the latest security updates for your operating system and
web browser. To ensure data stored on your desktop or laptop remains private even if it’s stolen,
you may want to look at installing TrueCrypt (http://www.trucrypt.org) a free tool that will encrypt
the entire contents of your hard drive.
The best SSL encryption and server security can all be undone by the choice of a weak password.
Be sure to choose a secure password for any website you’re using, and try to avoid using the same
password for more than one website. A free password generator and manager is PasswordSafe
(www.passwordsafe.com).
Jennifer Willner is a partner in Halvorson Saunders & Willner and manages the firm’s office in Bellingham, Washington. The firm’s attorneys have over 70 years of combined experience representing employers throughout the Northwest in the entire range of labor and employment law matters.

Endnotes
1. For a great discussion of the evolution of the Internet, including definitions of techie vernacular, read this little
Google eBook at: http://www.20thingsilearned.com/en-US/home
2. Even if you don’t “save” confidential client information on your device, the simple act of downloading confidential information stores the image in various places.
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Poetry Corner: Edgar Allan Poe
As selected by Rajeev

A little late for Halloween, Mr. Poe and his Raven, can still join us for our late
autumnal “Midnight Dreary.”
Edgar Allan Poe (b. Edgar Poe, January 19, 1809, d. October 7, 1849), was
born with a rough start in life, and it didn’t get much easier after he grew up. He was
orphaned as a child to a single mother, whose husband had abandoned her with wee
Edgar. All alone in a nascent post-revolutionary Boston, he was taken in and fostered
by the Allan family of Virginia, hence his middle name, though he was never adopted and soon parted ways with his foster family after dropping out of University and then failing out of West Point. He managed to publish an anonymous
book of short poems that met with little success if any, and then held a string of jobs up and down the Atlantic coast at
various literary journals for a decade, though taking a short break to marry his 13-year old cousin.
Today, he is best known for his short mysteries and macabre tales, but it was the publication of his poem, The
Raven, that catapulted him to fame (though not riches) in his own lifetime. Poe tried to sell the poem unsuccessfully to
at least one magazine that declined to publish it but paid him anyways as an act of charity (not a good sign), before selling it to The American Review, which paid him a paltry $9 for it ($6 less than the charity given to him by the other
magazine). It became an overnight success, with many journals and magazines re-publishing his work and resulting in
multiple book deals from notable publishers.
“The Raven" follows a grieving young scholar lamenting over his passed-away “Lenore,” and his encounter with
a haunting raven who only speaks the word “Nevermore.” The bird acts as a sounding box for the young man’s own
thoughts, which involve a perverse conflict between the desire to forget and desire to remember lost love. The poem
ends with the grieving lover’s soul is trapped beneath the raven's oppressive shadow, to be lifted "Nevermore." Ironically, the poem foreshadowed his own lover’s death, and his own descent into rapid descent into mental instability, and
death. The Raven is a bit long… for this “corner” of the bar news, but we can at least start it, and let you continue it
here: http://www.poets.org/viewmedia.php/prmMID/15638
Once upon a midnight dreary, while I pondered, weak and weary,
Over many a quaint and curious volume of forgotten lore-While I nodded, nearly napping, suddenly there came a tapping,
As of some one gently rapping, rapping at my chamber door.
"'Tis some visiter," I muttered, "tapping at my chamber door-Only this and nothing more."
Ah, distinctly I remember it was in the bleak December,
And each separate dying ember wrought its ghost upon the floor.
Eagerly I wished the morrow;--vainly I had sought to borrow
From my books surcease of sorrow--sorrow for the lost Lenore-For the rare and radiant maiden whom the angels name Lenore-Nameless here for evermore.
And the silken sad uncertain rustling of each purple curtain
Thrilled me--filled me with fantastic terrors never felt before;
So that now, to still the beating of my heart, I stood repeating
"'Tis some visiter entreating entrance at my chamber door-Some late visiter entreating entrance at my chamber door;
This it is and nothing more."
Presently my soul grew stronger; hesitating then no longer,
"Sir," said I, "or Madam, truly your forgiveness I implore;
But the fact is I was napping, and so gently you came rapping,

And so faintly you came tapping, tapping at my chamber door,
That I scarce was sure I heard you"--here I opened wide the door-Darkness there and nothing more.
Deep into that darkness peering, long I stood there wondering, fearing,
Doubting, dreaming dreams no mortals ever dared to dream before;
But the silence was unbroken, and the stillness gave no token,
And the only word there spoken was the whispered word, "Lenore?"
This I whispered, and an echo murmured back the word, "Lenore!"-Merely this and nothing more.
Back into the chamber turning, all my soul within me burning,
Soon again I heard a tapping something louder than before.
"Surely," said I, "surely that is something at my window lattice;
Let me see, then, what thereat is and this mystery explore-Let my heart be still a moment and this mystery explore;-'Tis the wind and nothing more.
Open here I flung the shutter, when, with many a flirt and flutter,
In there stepped a stately Raven of the saintly days of yore.
Not the least obeisance made he; not a minute stopped or stayed he,
But, with mien of lord or lady, perched above my chamber door-Perched upon a bust of Pallas just above my chamber door-Perched, and sat, and nothing more.
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Whatcom Women Lawyers’ 9th Annual Back
to Work Clothing DRIVE is underway!
DONATIONS being collected thru the
November 7th Bar Meeting
The Whatcom County Chapter of Washington
Women Lawyers and the YWCA are teaming up
again to support low-income women returning to
work. The YWCA’s Back to Work Boutique provides
free clothing to low-income women who are either
entering or already in the workforce.

THANK YOU IN
ADVANCE FOR YOUR
GENEROSITY!

Start cleaning out your closets and encourage your
spouse, friends, and others to do the same! We
will gladly collect the following:
Business/professional clothes
Shoes
Accessories
Coats
Casual and outdoor work clothing (jeans, insulated shirts, etc.)

Please bring your donated items or monetary donations payable to “YWCA”
to the October and November Bar Meetings, or feel free to drop off items at
Coppinger Carter (100 Central Avenue) or Shepherd and Abbott (2011
Young St, Suite 202) prior to the close of business on Wednesday, November 7th, 2012.
All contributions are tax deductible, so please attach your business card or a note stating the value of your contribution and your contact information so a tax receipt can be
mailed to you.
If you have questions, please call Jamia Burns – 676-7545.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“Hunting Down a Washington Justice of the Peace”
Subtitle: “An evening with Judge Kurtz”
Special Thanks: Special thanks to Dan Raas, David McEachran and Craig Hayes for responding to my research questions.

I was sitting in my office doing some review of dated criminal ordinances in the Blaine Municipal Code when I came across an odd (to me) reference to convictions made “in a justice court.” 1 Was
this a grammatical error? A quick search turned up Justice Courts referenced in the title of RCW
4.14.010 “Removal of certain actions from justice court to superior court authorized”… but the current
language of the statute refers to cases removed from district to superior court. The Washington State
Constitution also mentions them…. 2
I also found in King County’s online archives a reference reading: “The Washington State Justice Court Act of 1961 combined the name and activities of the Justice Court with the District
Court.” 3 That seems to imply that at some point District and Justice courts existed simultaneously. It
also seemed to imply, as did some old AG Opinion letters, that not all counties opted into the new system. Appointed Justices of the Peace operated these courts, much like they still do in other states. So
when did Whatcom County have these courts and when did we get rid of them? And what exactly was
their jurisdiction?
I suppose at this point, I could have driven down to the big city law library down in Bellingham,
but I really wanted to get a more first-person account and I figured that while half a century ago is
about out of the first-hand knowledge range of our current practitioners, some of the people with the
lowest bar numbers might recall hearsay wisdom and anecdotes passed on to them. So I sent out an
inquiry explaining my research to a handful of local practitioners with very low bar numbers.
Dan Raas was able to confirm that Justice Courts were run by Justices of the Peace that were a
holdover from Territorial days, and that JPs did not have to be lawyers, and they were not paid by the
State. Dave McEachran recalled that when he came here in 1971, he was told of a Justice Court that
existed in Ferndale, and that the JP was a local barber, though it was not clear to his recollection when
they disappeared or even if they were in place when he arrived. Craig Hayes, helped me turn up the
most interesting gem of all; he put me in contact with former Superior Court Judge, Jack Kurtz, who
turned out to be a former Justice of the Peace as well (also a former District Court Judge).
I gave him a call and he very graciously agreed to meet Bryan Page and me for dinner to tell us
about Justice Courts and his life. It was probably the most enjoyable company I have had for dinner
all year (Sorry Mom!). The three of us met for dinner at Mambo Italiano in Fairhaven and split a bottle of Chianti over two hours as Judge Kurtz passed on some much appreciated wisdom.
First, he set us straight on Justices of the Peace. They were courts of limited jurisdiction over
(Continued on page 18)
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(Continued from page 17)

both civil and criminal matters, and in Whatcom County these judges would “ride the circuit” as it
were, holding court in the cities around the county. And yes, originally JPs did not have to be lawyers, but that changed in 1955, after action by the legislature in 1951. 4 They had concurrent jurisdiction with Superior Courts on civil matters less than $300 in value, and Counties were responsible for providing them to municipalities over a certain size. 5 This became a bit confusing, both in
the interview and my post-interview research, because cities were also running “Police Courts” at
this time, and the Legislature contemplated that municipalities would also want to appoint the Justices of the Peace to also act as their Police Court judges, and made some convoluted salary rules
regarding people holding both offices.6 Previously income was based on collecting filing fees!
As it turns out, the election filing date for Whatcom County’s first “lawyer-only” elections
was only three years after Judge Kurtz graduated from law school, moved up to Bellingham and
hung out a shingle. At the time, Ferndale’s JP was a barber, and Blaine’s was a bartender. 7 Much
like today, the attorneys thought of themselves as having a small, helpful and congenial bar association… all 35 of them. Hanging out a shingle then as a new attorney, is no easier than it is now:
Judge Kurtz’s full name is Jack Schuyler Kurtz, and he thought “Jack” was kind of a plain name for
a lawyer, so he decided to go by “J. Schuyler Kurtz.” He also had seven windows facing Holly and
Cornwall that would be great for advertising and establishing his professional
name. So he called up a sign-painter who
dashed his hopes of adopting his new
name when he told young Judge Kurtz
gold-leaf letters were $1.48 a letter…
rolling with the punches, a pennywise
Judge Kurtz said “well just make it J.S.
Kurtz” and that is what he has gone by
ever since. His rent was for $30 a month
with heat and lights (His law school tuition had been $45 a quarter. ).
1954 was a big year for the rookie lawyer; almost 20% of the Whatcom Bar filed to run for
the Justice of the Peace position including Judge Kurtz (that’s 6 of them if you are counting), and
he challenged the election process and argued his case in front of the Washington Supreme Court, a
mere three years out of law school. Half of the people running for the office had paid the old filing
fee of $12, instead of the new filing fee of $54; and the County had decided it would have less than
the recommended two JP positions as empowered by the legislature to do so, and have only one position. Long story short: he filed a challenge to the Constitutionality of the Legislature delegating
decisions to County Commissioners as an improper delegation of legislative power to commissioners… as he filed his case very close to when the Auditor had to print ballots, within a week or two
of filing they had arguments, and within three weeks they had a decision. 8 Judge Kurtz prevailed
and suddenly, 6 candidates running for 1 position, became 3 candidates running for two positions.
His luck must have held up, because he was subsequently elected to take office in 1955.
(Continued on page 19)
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After that, he became a very busy man. The Legislature said the new “lawyer-only” JPs had
to devote their full time to being a judge, which was a change. The Attorney General, however,
wrote an advisory opinion stating that ‘the Legislature didn’t mean that you couldn’t also practice
law.’ So, between 1955 and 1965, in addition to maintaining a private practice, and being appointed as Judge of Bellingham’s Police Court, every third day of the week he would hold court in
either Lynden, Everson, Sumas, Blaine or Ferndale as a Justice of the Peace. It wasn’t until 1964,
that the Legislature put law into proper effect that banned county judicial officials from practicing
law which was fine by him as “it shouldn’t have been that way” to begin with.
In 1965, he was appointed to the Superior Court, and he served there until 1985. He mentioned that in ‘85, “we could have had a fourth judge... our case load would justify four and a half
to five. But we were running a pretty efficient operation... the lawyers were giving us hell for making their cases be tried so soon.” My how times change. When he lost is re-election bid in 1985,
many people tried to entice him into mediation and arbitration, but he figured it was time to enjoy
life to its fullest and travel the country with his wife, 9 and in retrospect he thinks he made a good
decision. As he described his life: “The first third of my life was getting my education, next third
was on the bench practicing law on the bench, and the last third I am going on 28 years of retirement,” and I got the impression that he is enjoying the last third the best.
Judge Kurtz has a keen and wry sense of humor and a head full of amusing anecdotes; I wish
I had space to share them all. If anything, his mind shows that he is 88 years young, rather than 88
years old. He had some good advice for lawyers today: Enjoy life while you can, and when you
retire, actually retire. He reads the New York Times daily and recalled that he had just read the best
advice for a good life the day before in that paper. The advice was from a 107 year old woman and
her advice was: “Don’t be serious, eat a lot of butter, and always – never look backward.”
Anyways, we able to record and transcribe the interview, so it will be added to the Whatcom
Bar’s Archive Project (see Page 4), and preserve Judge’s Kurtz’s wisdom (including much of it that
I did not have the room to relate) for the next generation. So, a big thank you to Judge Kurtz for
sharing his wisdom and time with the Whatcom Bar Association.
Endnotes
1– BMC 9.20.110 “Public nuisance – Abatement.”
2– Wash. Const., Art. IV, Sec. 10
3– http://www.kingcounty.gov/operations/archives/researching/JusticeCourt305.aspx
4– Section 1, chapter 156, Laws of 1951, repealed RCW 3.12.021
5– State ex rel. Kurtz v. Pratt, 45 Wn.2d 151, 153, 273 P.2d 516 (1954).
6– WA AGO Opinion Letter, 1953 No. 161 - November 02, 1953
7– The names recalled were Brian Wheeler for Ferndale and Art Orange for Blaine; the latter is an instance of history repeating itself, as one of America’s most famous JPs was Phantly Roy Bean, Jr. (c. 1825 –1903) who was also a saloon keeper and a
JP along the Rio Grande who called himself “The Law West of the Pecos,” and is remembered as a ‘hanging judge’… which
Kurtz mentioned is how people thought of the early Justice Courts here in Whatcom as well, for never siding w/ defense.
8– Supra footnote 5.
9– FYI, they were married 66 years, until she passed away this last June. “I met my wife almost a week ago, 66 years ago.
and I proposed to her a week later, we made – the application for marriage license we had to wait five days, she loaned me $5
to apply for the license, and we were married three weeks later.” I told Mr. Page to take notes. Mr. Page replied “Anything
can happen I guess. I can get married in a few weeks for all we know yeah.” Please forward this to his Mother.
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120 Prospect Street classic building now available
for lease or owner occupancy.
Flex office use of reception-conference room facilities is an affordable option.
Main floor foyer and well-appointed office suite on
the street level with 3-4 additional office units on
Second floor. Ideal location 2 blocks from Bellingham court house.
Priced to sell at $768,000
Contact Leigh Freeman 778-233-8888
Windermere Real Estate – Skagit Valley

Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $5.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .

1/8
1/4

