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The Bar Lunch

On December 5th! At High Noon!
At Northwood Hall, 3240 Northwest
Avenue, B’ham.
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Special Guest: Lydia Bennett, Port
of Seattle

Brief Ramblings of a Small Time Country Editor
~By Rajeev!

“Tiny Tim’s Duct-tape and String Edition”
Subtitle: “My Computer Died… and it took Microsoft Publisher with it!”
Special Thanks: Special thanks to Gary Drost for getting this backup computer up and running.

So… here we are. This is what happens to the Bar Journal when the editor’s
hard drive fries right before publication. I hope this replica version offers you at
least 70% of the joy and Christmas cheer that the normal version would!
Assumedly this is a temporary situation for the bar. Few people think about
the software infrastructure that goes into the Journal, but for the last three years the
Whatcom County Bar Association has been the recipient of a fully licensed legal
copy of Microsoft Publisher, generously donated by Alex Ransom. If Alex is
reading this, he should expect a random drop-by or telephone call from myself
checking to see if he still has the software to share. If he doesn’t, my next stop will
be pestering the Bar President. Pro Tip: Bar Presidents love to be pestered.
That being said, if you can imagine, my first concern ahead of putting the
Journal together, was rescuing my law practice from my degenerated hard drive.
Pro Tip: Gary Drost, Computer Superman to the Stars is a very wonderful person.
So, if you are outraged over the Journal that has been cobbled together in the wee
hours of the night by the street urchins I have drafted from a passing fat man in red
suit with a belly like a bowl full of jelly… just imagine the frustration of the
attorneys stuffing my inbox with care, full of demands, proposed orders and mock
outrage that I have not yet responded to their 4th e-mail of the last three days... boy,
if they would only pick up a good ol’ fashioned phone!
~R!
P.s. Merry Christmas!
P.p.s. If you are curious, I am working in Word. The only nice thing about Word is that you can have footnotes. I LOVE footnotes
and HATE endnotes. What a month not to have time to fill an article with footnotes. I guess it will be my X-mas present to Mr. Page.

Corrections: In last month’s article, “Hunting Down a Washington Justice of the
Peace: An evening with Judge Kurtz,” pg.19 erroneously noted that Judge Kurtz
was elected to the Superior Court in 1965, and that should have read 1975.
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JUDICIAL RETIREMENT DINNER
On January 17, 2012 the Whatcom County Bar Association will be hosting
our traditional judical retirement dinner / celebration for Judge Steve Mura.
Please be sure to put the date on your calendar.
The Bar Association will be sending out RSVP invitations soon via 4th Corner.
It will be a fun evening of entertainment and memories.

CLASSIFIEDS!
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:
rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for Rent
to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!
Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand
parent adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court
approved/Lic.#00005239; 360-714-9189; joann.vesper@gmail.com
Law Office Opportunity. A local attorney with an established practice and office location is planning
to stop practicing law within the next several weeks. The office is furnished and can easily
accommodate two attorneys and their support staff. The office has been a law office for many years
and is in an ex-cellent location, and the rent is reasonable. This is very good opportunity for an
attorney who wants to establish a practice near the courthouse at a reasonable cost. The attorney
(who does not want to be named, and who is not Deborra Garrett!) can be contacted through
Deborra Garrett, so please con-tact Deborra if you would like more information.
dgarrett@zenderthurston.com
Two offices for rent in Executive Suites on Prospect: Tenant will have shared use of two
conference rooms, receptionist to answer phones and greet clients. These two offices have their own
individual ther-mostats to control heat and air conditioning. Signage is available for business name
and free parking for clients. Permitted parking is available for tenant. One office is 208 sq. feet for
$775 per month. The other office is 216 sq. feet for $800.00 per month and includes some office
furniture. The monthly rental amount includes heat, electricity, water, sewer, garbage, and internet
access. Call Katti Esp at (360) 715-3100.
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FIVE TIME MANAGEMENTS TIPS FOR STRESS-FREE HOLIDAYS
By Ann Guinn
The joy of the holiday season sometimes takes a backseat to the stresses of finishing
up work by year's end, while trying to balance out personal time for family and friends. To
take care of business -- and get you back to the joy -- here are five tips to help you get the
most out of the remaining work days in 2012.
1. Make a master plan. List everything you must do between now and December 31 in
your business and in your personal life. This will help keep things from falling through
the cracks.
2. Make a daily plan. Choose no more than 3-5 tasks you absolutely must accomplish
each day, and then work through them. By focusing on just a few tasks, you eliminate
the sense of overwhelm brought on by a seemingly endless list of chores. When you've
finished your chosen tasks, select a couple more from the master list and keep going.
3. Ask "What is the best use of my time right now?" When you have the odd few minutes
to fill before lunch or day's end, stick with your priorities. Use that precious time to
advance the next task. For instance, review a file in preparation for writing a letter
after lunch. Make a call requesting a fax number or email address so you can ship your
document when it's completed. You'll have to do these tasks sometime, so use these
little bits of time now to save time later.
4. Block out work time on your calendar. Schedule work time on your calendar every day.
The best practice is to block time a week in advance. Honor work appointments as
though they were actual client appointments. In a way, they are because that's the
time you've committed to serving your client. This will help keep you on track and
move projects to a timely completion.
5. Take time to enjoy your family and friends. Work must be done, but don't let it
overshadow the enjoyable time you spend with family and friends. Plan your time
carefully now and you'll be able to enjoy the magical holiday season without the guilt
and worry attached to tasks left undone.
With some planning on your part now, you can satisfy your year-end deadlines, enjoy the
holidays, and start the new year feeling refreshed and reenergized.
BEST WISHES FOR A HAPPY
AND PEACEFUL
HOLIDAY SEASON!
Ann Guinn is a practice management consultant to solo and small firm lawyers and the author of "Minding Your Own Business:
The Solo and Small Firm Lawyer's Guide to a Profitable Practice" (ABA 2010). To receive Ann’s complimentary newsletter, please
e-mail her at ann@annguinnconsulting.com or phone her at (253) 946-1896. Her new website is debuting in early 2013.
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The Nook: Law Library News: Why do we have county law libraries?
County law libraries were first established in Washington in 1919; RCW 27.24 states that “Each
county with a population of eight thousand or more shall have a county law library.” The statute also
delineates the composition of the law library’s Board of Trustees, the portion of filing fees allotted to
funding, and the responsibility of each county to provide space and essentials such as heat, light, and
janitorial.
Since funding is largely driven by caseloads, the collections and staffing levels vary. Some counties
have a small collection of hardcopy statutes and official case reporters, no secondary sources, and no
professional assistance to the public. Others have full-time law librarians, extensive collections, and online
database services. Currently 34 of the 39 counties have some hours of service. Here in Whatcom we are
fortunate to be open 20 hours each week to the public and to have a considerable collection and online
resources through Westlaw, as well as Lexis for Shepardizing.
In addition to being the webmaster for the WCBA site, I’m the webmaster for the WACLL
organization, the Washington County Law Libraries. We typically meet during the Access to Justice
conference, although it’s often just five to ten of us who are able to participate. If you’re ever in another
county, be sure to stop by its law library and visit. Here’s the directory: http://wacll.org/directory.html

Law Librarian: Virginia Tucker Email: vtucker@co.whatcom.wa.us
Phone:
360.676.6556
Website: http://www.whatcomlawlibrary.org
Law Library Board of Trustees: Dean Brett, Michael Kleps, Bill Knudsen, Jack Louws (ex officio), Dave McEachran (ex officio),
Charles Snyder.
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Advanced Family Mediation Training
A 3-day Skill Building Course
How to handle common conflicts between separated, divorcing couples
Topics covered include: the process of dissolution, property division, the effect of
divorce on children, power/control and domestic violence, techniques for assisting parents in
creating effective parenting plans, and the cycle of emotion associated with grief and loss.

Key learning outcomes include: handling emotionally volatile situations, helping
parents focus on the needs of their children, creating and modifying parenting plans that work
for everyone, and techniques for dealing with difficult family cases.

Pre-registration
required
Pre-registration
required
Call (360) 676-0122

Call (360) 676-0122
December 14, 15, and 16, 2012
8:30 a.m. - 5:30 p.m.

December 14,
and 16, 2012
Course15,
fee: $325
Early bird discount: $295 for registrations received by Nov. 20, 2012
Continuing Education and CLE Credits may be available.
*36-40 hour Professional Mediation Training is a pre-requisite*

8:30 a.m. - 5:30 p.m.

Course fee: $32ird discount: $295 for registrations received by
Course Instructors:
KATHY RICE, Program Manager, Practicum Supervisor, Certified Mediator at DRC of Snohomish, Island &
Skagit Counties: Rice has worked in the field of facilitation and group leadership for over 10 years. She has trained,
mediated, and facilitated with clients from various backgrounds. She has a wide range of experience with churches,
families, youth, schools, government, courts, and business and is responsible for training, developing, and supervising
100 practicing volunteer mediators. Her experience also includes case development, case management, and designing
and delivering special conflict management programs for federal agencies such as the Environmental Protection
Agency, the National Oceanographic & Atmospheric Association, and others.
KIM AXELROD, M.B.A., Training and Workplace Program Coordinator, Certified Mediator at DRC of
Snohomish, Island & Skagit Counties: Axelrod completed her mediation certification in 2006. She has mediated a
large variety of cases including family, workplace, community, small claims, and foreclosure. In addition to her
mediation experience, Axelrod brings both contract negotiation and training expertise gained in her years working at
Hewlett Packard Co. and as an independent consultant and trainer serving Fortune 100 companies.
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Once Upon a Time in New Jersey
By John Hiltwine, NJCPS #47
(Editor’s Note: Mr. Hiltwine is a professional process server in West Collingswood, NJ. This article first
appeared in the NJPPSA Winter Newsletter and is reprinted here with his kind permission.)
The NJPPSA (New Jersey Professional Process Server Association) self-defense seminar
instilled a mental concept of being prepared for the worst to achieve the best. Although I have
always maintained a strong awareness of my surroundings and I stay present in the moments during
service of process, the communication of the seminar made it clear that any lapse in judgment, no
matter how small, could open a window of opportunity and leave me in harm’s way.
As I am writing this, a news broadcaster speaks of an officer shot dead while responding to a
minor car accident. Do you think the officer was thinking this would be anything more than an
accident report and maybe a citation? Probably not! But if he had just been present to the
possibility that one person in the accident might be dangerous, wanted or just on drugs and unable
to cope, his life might have been saved.
If we perceive opportunity as a window and we have the ability to open and close it, we can
control our circumstances to a higher degree in our favor. If we are clear in the understanding of
potential hazards in our profession and realize that a moment’s lapse in judgment on our part opens
the window of opportunity for another to cause us harm we can remain a step ahead. One moment,
that is all it takes to leave the window open for harm to arrive.
The Seminar prompted a memory of a serve I had in the projects. We had discussed
awareness and in reflection all the material covered made me see what I do from a third party
perspective. It was refreshing to me to see the experience I had was related to the conversation at
the meeting.
Upon arriving at the target’s address I realized I was to go to the third floor of a 10 story high
rise. As I cruised by the location I noted three men standing on the sidewalk in conversation 30
paces to the left of the front door (the lookouts). At the front door was a 20-something year old
female, appearing stoned and looking for the next opportunity to secure funds for the next fix. The
other people in the vicinity were just moving about without cause, getting out of the heat or
heading to or from in the normal course of daily business.
After circling the property I selected a parking spot. I had already tucked the papers in the
small of my back and I always have an un-tucked shirt or jacket. I also take out my phone and pay
attention to it so as to draw the attention of the surrounding people to it, instead of me. I’d rather
they focus on stealing the phone from me than thinking about the money in my pocket. Usually the
quick hit will come for the snatch and grab of the phone more so than a hold up in broad day light.
As I walked the sidewalk one of the three lookouts moves toward me and passes by to secure
a position to eyeball my car. I know that depending on how long he has they will break my window
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and abscond with whatever they see of value. I, having grown up in the city, learned early-on never
to leave items open to view in my car so I was not too concerned over him.
The second lookout walked in the opposite direction and communicated to his team of my
presence. If you think these neighbors do not have a network of people to watch your every move,
you’re mistaken. These guys work like a well oiled machine and if allowed, will suck you into the
web like a spider to a fly. My objective is clear get in and get out, the faster the better.
As I walk past the third and main lookout, I look up from my cell phone as if reading a text
and make eye contact. We both acknowledge each other, him with a nod and I verbally addressing
him. I do that so he hears no nerves in my voice, whatever he is thinking about me, he will
understand I’m not afraid and I’m not an easy mark.
As I walk past the drug addicts surrounding the front door, they appear to be harmless and in
and out of consciousness sleeping off the night before. Upon entering, the staff is housed securely
behind bulletproof glass, through a set of glass doors is the lobby there stands three children and
two female adults with laundry. My senses kick in and if I can get through the doors, the safest place
to be is in the elevator with those kids.
I see the one security person hanging up the phone and tap's the other on the shoulder who
without pause buzzes me past the secured doors. This unusual permission slip only supports my
suspicions that the “TEAM” is in full force and operational. A “God-send” comes and the elevator
opens letting the family on at which time I squeeze in and make conversation with the children,
knowing I only have to go to the third floor.
The door opens on the second floor and two men of size are waiting to board but cannot fit
so the doors close. Maybe they were, maybe they weren’t, but I was not about to find out so when
the third floor door opened I exited the elevator and searched out the door for my serve. At the long
end of the hall was a 12 year old boy texting as he closed on me. I had located my apartment and
started knocking as he approached and all the while I was focused on his hands being occupied.
Once in close distance I engaged him asking if he lived in the apartment or if he knew the persons
within. He replied in the negative and walked past to the end of the hall watching and reporting the
entire time.
After a few minutes and repeated knocks a man answered the door only to confirm my target
was the prior tenant. Don’t you hate that? Now I have to get out in one piece so I observe my
shadow one more time as he was in ear shot of my conversation and was letting the team know I
was exiting the property. I assumed my position at the elevator door waiting for the doors to open
and was lucky enough I didn’t wait long. The doors open to an empty car with three floors to go but
only one floor by which the spider can trap me in the web.
Now I’m thinking about the two large men that were waiting on the second floor as I pray not
to hear a ding sounding the second floor. As luck would have it, DING and the car stops. One man
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enters and makes comment to my cell as I have remained diligent with it as a ploy toward survival. I
return communication stating the phone was two years old but functional. All the while paying
attention to my new friend’s stance as once the doors closed on the second floor he adjusted his
balance to assume an offensive position, at that point it was “how” because “when” was to happen
in seconds. I’m now thinking what I would do if I were him and I’d slam me up against the side of the
car and grab and run. Then depending on my reaction I might just close the doors and kick the crap
out of me.
All this information processing, my awareness is sharp and my reaction precise as I evaluate
and locate his vital areas as the lunge comes my way. Whatever his intentions I have already
positioned for a counter defense of robbing him of his eye sight or airway, which ever presents first.
He is a sturdy fellow but smaller in height and weight so I suspect he will be really fast once
committed.
Here it comes, the doors are about to open so the moment to strike is upon him and with one
movement he drops his keys in an effort to stoop down pick them up and rise up with a fury and
catch me under the rib cage and drive me into the wall of the elevator with the power of force equal
to two men. This act of taking me by surprise would most likely knock the wind out of me as I was
lifted off the ground and bounced off the wall of the car with me landing off balance and becoming
a victim to an onslaught of kicks and punches rendering me helpless.
The first rule of self-defense is not being there. You can’t be hit if you move away, whether by
an inch or a step. If you’re out of reach your out of reach, it’s that simple! As I see the keys fall from
his hand I see the whole attack start and as he stoops to gain position I side-step behind him and
steal his energy and force him into the victim role as now I have the upper hand as he cannot see
me. He lifts and I’m not there for him to strike and I’m now in control watching his every move. In
order for him to recalculate and strike he would have to stand up and thrust back-wards but I have
already created another escape to the left positioning me to his left side and all that would have had
to happen in front of security in the lobby and cameras giving me hope of assistance.
Awareness kept me out of harm’s way, roll playing in my mind’s eye and taking action to steal
his energy was a key factor in the success of exiting the elevator un-harmed. If I had not been
assessing the threat, I may be a headline.
A true story.
A Local Process Server’s Note
Mr. Hiltwine describes an extreme example of what professional process servers face on a daily
basis. Over the years there have been a number of serious assaults against process servers here in
Whatcom County. Attorneys and their support staff can help their server by providing as much
information as possible on each and every service assignment. – Robin K Mullins
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WCBA ARCHIVES PROJECT UPDATE

Thank you to everyone who has delivered WCBA records to Barron Smith Daugert.
Quite a lot of historical material has been collected; we have six banker boxes to
review and archive.
Please look for Association records in your attics, closets, storage rooms, at home and
at the office. If you have any records and documents relating to WCBA, please drop
them off to Barron Smith Daugert or bring them to the bar luncheon by December 5.
If you have records in electronic format, please email them to Jennifer Willner, or
copy them onto electronic storage media or upload the files to DropBox and send her
the link.
The professional archivists will assist us in reviewing and organizing the material for
archiving. We expect to get started on the organization process in December. Any
duplicate records and those not archived will be returned at the request of the person
who submitted them.
Thank you!

The Whatcom County Bar Association Archives Project
Jennifer Willner
360.392.3995
jennifer@willnerlawfirm.com
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Wendy Bohlke
360.650.2040
WendyB@ATG.WA.GOV

Poetry Corner: 'Twas the Night Before Christmas
As selected by Rajeev

Hey! Do you know the real name of this famous poem? “A Visit from St. Nicholas.” Do you know who wrote
it? No? Well neither does anyone else…. though there are two main suspects, as it were. We do know the poem was
first published anonymously in 1823. It is commonly attributed to Clement Clarke Moore, but there is some healthy
academic debate about the author being Henry Livingston, Jr., a distant in-law of Moore’s.
Wikipedia says the poem “has been called ‘arguably the best-known verses ever written by an American’, is
largely responsible for some of the conceptions of Santa Claus from the mid-nineteenth century to today. Prior to the
poem, American ideas about St. Nicholas and other Christmastide visitors varied considerably.” Now, I don’t know much
about much, but I have never met a school child who did not have this poem drilled into them year after year. I certainly
have (fond?) memories of being crammed into auditoriums year after year in elementary school to have carol sing-alongs… at least the short version, which I have reproduced here. I have to say that, for me, it captures the essence of
the holiday season perfectly (What? You don’t eat sugar plums at this time of year? How modern.).
My only complaint? It needs to be revised to include Rudolph.

'Twas the night before Christmas, when all thro' the house
Not a creature was stirring, not even a mouse;
The stockings were hung by the chimney with care,
In hopes that St. Nicholas soon would be there;
The children were nestled all snug in their beds,
While visions of sugar plums danc'd in their heads,
And Mama in her 'kerchief, and I in my cap,
Had just settled our brains for a long winter's nap —
When out on the lawn there arose such a clatter,
I sprang from the bed to see what was the matter.
Away to the window I flew like a flash,
Tore open the shutters, and threw up the sash.
The moon on the breast of the new fallen snow,
Gave the luster of mid-day to objects below;
When, what to my wondering eyes should appear,
But a miniature sleigh, and eight tiny reindeer,
With a little old driver, so lively and quick,
I knew in a moment it must be St. Nick.
More rapid than eagles his coursers they came,
And he whistled, and shouted, and call'd them by name:
"Now! Dasher, now! Dancer, now! Prancer and Vixen,
"On! Comet, on! Cupid, on! Donder and Blitzen;…
( It just keeps going… this is only 40% of it… finish it here: http://www.bartleby.com/248/27.html )
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Civil Procedure Corner: Default Judgments vs. Summary
Judgments
By Bryan L. Page *
When a defendant does not appear in a lawsuit or does not timely file an
answer to the complaint, the plaintiff can obtain a default judgment. 1
However, more than one person has asked my thoughts on whether it is better to move for
summary judgment rather than default judgment. Usually the issue comes up in the context
of whether it is harder to vacate a summary judgment than a default judgment. Apparently
there is some belief that there are more reasons available to vacate a default judgment than
to vacate a summary judgment, or different time limits apply to vacating a summary
judgment. But is that really the case? Are default judgments or summary judgments better?
This article will undertake a “tale of the tape” comparison of the two.
Time and Expense – Advantage Default Judgments
Generally, default judgments are quicker and easier to obtain than summary judgments.
First, it takes less time to obtain a default judgment. Motions for default judgments are
subject to a court’s regular motion deadlines, while summary judgment motions require 28
days notice.2
Second, pleadings supporting a default judgment are simpler to prepare than summary
judgment pleadings. Motions for default judgments only need to be supported with a simple
declaration of the amount due.3
However, in practice, motions for summary judgment
often need more detailed supporting declarations and briefs analyzing the applicable law.4
Finally, notice may not be needed for a default judgment by is required for summary
judgments. If a party has not appeared at all in the lawsuit, they are not entitled to notice of
the motion for default or default judgment.5 In contrast, a motion for summary judgment
has to be served on the non-moving party ,6 and if that party has not appeared in the lawsuit

1

See CR 55 (prescribing rules for entering default orders and default judgments).
CR 55(b)(1); CR 56(c).
3
CR 55(b)(1).
4
However, interestingly the summary judgment rule states a plaintiff can move for summary judgment “with or without
supporting affidavits.” CR 56(a).
5
CR 55(a)(3) (party appearing shall be served with notice of motion for default); Little v. King, 160 Wn.2d 696, 703, 161 P.3d 345
(2007) (a party who has not appeared is not entitled to notice of the default judgment hearing).
6
CR 56(c).
2
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that means the motion likely has to be personally served on them as opposed to served
simply by mail.7
Thus, where time and expense is an issue, default judgments might be the preferable route.
Judicial Disposition Towards Judgments – Advantage Summary Judgments
Courts have a general disfavor of default judgments. Washington courts have long favored
resolution of cases on their merits over default judgments.8 Thus, courts “will liberally set
aside default judgments pursuant to CR 55(c) and CR 60 and for equitable reasons in the
interests of fairness and justice.” 9 In contrast, a summary judgment is considered a final
judgment on the merits and has the same preclusive effect as a full trial of the issue.10
Therefore, either consciously or unconsciously, courts may give more credence to a summary
judgment rather than a default judgment.
Grounds for Vacating Judgments – Push
However, the grounds for vacating a default judgment versus a summary judgment are the
same. CR 60(b) lists the following grounds for vacating a judgment:
(1) Mistakes, inadvertence, surprise, excusable neglect or irregularity in obtaining a judgment or
order;
(2) For erroneous proceedings against a minor or person of unsound mind, when the condition of such
defendant does not appear in the record, nor the error in the proceedings;
(3) Newly discovered evidence which by due diligence could not have been discovered in time to move
for a new trial under rule 59(b);
(4) Fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, or other
misconduct of an adverse party;
(5) The judgment is void;

7

CR 5(a) (every pleading or other similar paper shall be served upon each of the parties); Bank of the West v. F & H Farms, L.L.C.,
123 Wn. App. 502, 506, 98 P.3d 532 (2004) (Lack of notice is a tenable reason for vacating a summary judgment that essentially
was entered ex parte.). But see CR 5(a) (“No service need be made on parties in default for failure to appear except that pleadings
asserting new or additional claims for relief against them shall be served upon them in them in the manner provided for service of
summons in rule 4.”); CR 5(b)(1) (service on a party shall be made by delivering a copy to him or by mailing it to him at his last
known address).
8
Morin v. Burris, 160 Wn.2d 745, 749, 161 P.3d 956 (2007).
9
Id.
10
Nat’l Union Fire Ins. Co. v. Nw. Youth Services, 97 Wn. App. 226, 233, 983 P.2d 1144 (1999); CR 56(c) (summary judgment shall
be granted if it is shown “there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law”).
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(6) The judgment has been satisfied, released, or discharged, or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it is no longer equitable that the judgment should
have prospective application;
(7) If the defendant was served by publication, relief may be granted as prescribed in RCW 4.28.200;
(8) Death of one of the parties before the judgment in the action;
(9) Unavoidable casualty or misfortune preventing the party from prosecuting or defending;
(10) Error in judgment shown by a minor, within 12 months after arriving at full age; or
(11) Any other reason justifying relief from the operation of the judgment.11

The rule states these grounds apply to “a final judgment, order, or proceeding.”
does not state these grounds only apply to default judgments.

12

The rule

The rules does state the timeline for when a motion to vacate must be brought. A CR 60(b)
motion to vacate must be made within a reasonable time.13 However, for reasons (1), (2), or
(3) the motion must be brought no more than 1 year after entry of the judgment.14
However, the rules does not differentiate between default judgments and summary
judgments. Thus, the idea that some of the reasons in CR 60(b) will not apply to summary
judgments or may apply differently is a myth. Courts routinely apply CR 60(b) standards to
summary judgment orders.15
However, in practice, some reasons in CR 60(b) may be more difficult to use to vacate
summary judgments than default judgments. For example, with a summary judgment the
defendant would have been served twice—once with the summons and complaint and once
with the motion for summary judgment. Therefore, if the defendant tries to vacate the
summary judgment for the reason of mistake/excusable neglect in CR 60(b)(1), the
defendant would presumably have to show a mistake/excusable neglect happened twice.
However, because a motion for a default judgment does not have to be served on a nonappearing defendant, the defendant might only have to show one instance of
mistake/excusable neglect for not answering after receiving the summons and complaint.
Conversely, other reasons in CR 60(b) may apply with equal force to both default judgments
and summary judgments. For example, if a judgment is void because service of process is
improper pursuant to CR 60(b)(5), the judgment would be void regardless of whether it was a
11

CR 60(b)(1)–(11).
CR 60(b).
13
Id.
14
Id.
15
See, e.g., Mortenson Co. v. Timberline Software, 93 Wn. App. 819, 838, 970 P.2d 803 (1999) (applying CR 60(b) to order
dismissing claims on summary judgment); Cotton v. City of Elma, 100 Wn. App. 685, 690–92, 998 P.2d 339 (2000) (trial court did
not abuse its discretion in denying the CR 60(b) motion to vacate the summary judgment dismissal).
12
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default judgment or a summary judgment. Also, the newly discovered evidence reason in CR
60(b)(3) could apply in the context of both a default judgment or a summary judgment, and
may even apply with more force to summary judgments where more detailed, fact-specific
affidavits are generally necessary in support of the motion.
Thus, there is little to no advantage of summary judgments over default judgments in terms
of the reasons that each may be vacated.
Presenting a Valid Defense – Push
Finally, whether a defendant seeks to vacate a default judgment or summary judgment, the
defendant will often have to show he or she has a meritorious defense to the action.
When a defendant moves to vacate a default judgment on grounds of mistake or excusable
neglect pursuant to CR 60(b)(1), the defendant must also show at least a prima facie defense
to the claim.16 However, if the grounds for vacating the default judgment are because the
judgment is void due to improper service or because of some other procedural defect, a
meritorious defenses is not needed.17
Since CR 60(b) applies to any judgment, these same rules apply to a defendant seeking to
vacate a default judgment.18 The requirement to show a defense appears to come from a
statute that provides a judgment shall not be vacated “until it is adjudged that there is a valid
defense to the action . . . or if the plaintiff seeks its vacation, that there is a valid cause of
action.” 19 This statute has been discussed in terms of vacating default judgments and
summary judgments.20
Thus, whether seeking to vacate a default judgment or a summary judgment, a defendant
will likely need to show at least a prima facie defense to the plaintiff’s claim.
Conclusion
In deciding whether to seek a default judgment or a summary judgment, the time and
expense of the different options should be considered. The various grounds for vacating a
judgment found in CR 60(b) may apply with varying degrees of force to either default
16

Morin v. Burris, 160 Wn.2d 745, 755, 161 P.3d 956 (2007).
Kennewick Irrigation Dist. v. 51 Parcels of Real Property, 70 Wn. App. 368, 371, 853 P.2d 488 (1993) (“A claim of irregularity is
not controlled by the four factors applicable to cases involving excusable neglect.”); Leen v. Demopolis, 62 Wn. App. 473, 477, 815
P.2d 269 (1991) (When a default judgment is void for lack of jurisdiction because of improper service, no showing of a meritorious
defense is required.).
18
See Graves v. P.J. Taggares Co., 25 Wn. App. 118, 124–26, 605 P.2d 348 (1980) (applying to CR 60(b) reasons to a partial
summary judgment and an ultimate judgment on damages).
19
RCW 4.72.050.
20
Handley v. Mortland, 54 Wn.2d 489, 496–96, 342 P.2d 612 (1959) (applied to consent judgment); Lasell v. Beck, 34 Wn.2d 211,
212, 208 P.2d 139 (1949) (applied to default judgment); Graves, Wn. App. at 124–26 (applied to summary judgment).
17
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judgments or summary judgments given the specific facts and circumstances of each case.
However, generally, the same grounds for vacating a default judgment also apply to vacating
a summary judgment. Therefore, if there is concern about whether a judgment may be
vacated later pursuant to CR 60(b), any added protections of a summary judgment over a
default judgment are marginal at best.
* Bryan Page is an associate at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and
federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 6471500 or bpage@zenderthurston.com.
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WHATCOM COUNTY BAR ASSOCIATION
MONTHLY MEETING
NOVEMBER 7, 2012
I.

Call to Order: President Deborra Garret called the meeting to order at 12:22p.m.

II.
Recognition of Judicial Members, Guests and New Members: President Garrett recognized and welcomed
the following members of the Judiciary present: Commissioners Simmers, Henley and Verge the latter of whom sported
a very nice Jerry Garcia tie.
III.

Approval of October 2012 Minutes: The October 2012 Minutes were approved.

IV.
Law Advocates Report: Terra Nevitt gave the Law Advocates Report. Lawyers Take Orders! raised over
$72,000 for Law Advocates! The pro bono prize went to Tom Mumford, a gift certificate to The Bagelry.
V.

Committee Reports; Announcements:
A.
Treasurer Report: Treasurer Erin Crisman Glass gave the November Treasurer’s Report for
the period October 1 through 31, 2012. Deposits for the month of October were $1,238.49. Expenses for the
month of October were $1,040.15. The end of period checking account balance is $26,513.01. Including petty
cash of $100.00 and an operational reserves CD of $15,056.05, the end of period balance is $46,669.06.
B.
2013 Officers: President Garrett presented the slate of officers for 2013: Jim Britain President, Paula
Vice President, Brian Lane Secretary and Dennis Williams, Treasurer.
C.
Association Archive Project. Jennifer Willner and Wendy Boehlke are working on the archive project in
conjunction with professional archivists at Western Washington University.
D.
Dinner Honoring Judge Steven Mura. Dave Nelson is planning a dinner for retiring Judge Mura to be in
January sometime. Contact Mr. Nelson if you would like to help plan the festivities.
E.
2013 Budget. The current officers will be meeting in November to prepare a budget for member review
and approval in December.
F.
Washington Women Lawyers – Whatcom County Chapter: Wendy Bohlke gave the report. Bethany
Allen was elected President. WCWWL plans to host a series of brown bag luncheon talks.
G.

‘

Law Library Board: No report.

H.
BOG Report: Governor Buri provided a written summary report on the work of the WSBA Board of
Governors. President Garrett read the report aloud. The BOG has cut $1.5 million in expenses from 2013
budget, the result of the recent Referendum. The new WSBA President is Michelle Radosovich.
I.
CLE Committee. CLE surveys are on the tables and will be emailed to attorneys. Please help the
Committee plan CLEs for next year by completing the survey.
J.
Mock Trial. Commissioner Henley is looking for volunteers to participate in Mock Trial in February
2013. There are slots at 8:30, 10:30 and 1:30. President Garrett encouraged people to sign up for this very fun
event.
K.
Fourth Superior Court Judge effort. Doug Robertson reported. The County Council voted on
th
November 16 to approve the 4 position. It’s now a legislative matter for next year. However, the likelihood of
the State funding this position next year is slim.

VI.

Old business: None.

Meeting adjourned: President Garrett concluded the business meeting at 12:36 and introduced Laura Clark, Executive
Director of the Whatcom Humane Society. WHS has been caring for animals since 1902. An anonymous benefactor
has agreed to match community donations up to ONE MILLION DOLLARS received by the end of the year!
Minutes prepared by Secretary Jennifer Willner
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