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The President’s Column
By Jim Britain, WCBA President 2013

LTO and more!
This will be another of my newsy monthly articles addressing:
1) LAW Advocates’ Lawyers Take Orders (LTO); 2) options for dealing
with our budget surplus; and 3) an update on the work of the Judicial
Candidate Evaluation Committee.
Shameless Plug for LTO: This year, LAW Advocates will host its major annual fundraiser, LTO, on Thursday, October 10 at the Ferry Terminal. Last year, LTO raised more than
$71,000 at the event. The net proceeds are an essential source of support for LAW Advocates, comprising approximately 20% of its annual budget.
The name, “Lawyer Take Orders”, derives from the event’s origin in 1997. To provide
much-needed funds for a fledgling organization, lawyer sponsors decided they would
spend an evening trying to “earn a real living” by waiting tables at the now defunct Orchard Street Brewery. Patrons were invited to attend and give big tips to LAW Advocates
in honor of their host-waiter’s efforts. In 1997, the event netted $4,375. Employing the
same format, net proceeds from LTO had increased to $9,000 by 2003. Beginning in
2004, LTO adopted its current dinner/auction format, dramatically increasing its size,
scope and resulting take. It, nevertheless, continues to honor its roots by still utilizing
members of the Bar to wait on the tables during the dinner.
LTO is not only critical to maintaining and expanding access to justice for those of
limited means, it is also the largest social event of the year for local attorneys. It is an opportunity for us to get together for a cause that is at the heart of our mission as lawyers,
celebrate our own public service through LAW Advocates, and have a great time doing it.
The non-lawyers who I have invited to attend over the years are always impressed by the
raucous energy that characterizes the event.
This year, the theme is Paint the Town Red. Two bands will entertain during the silent auction. The best dressed attendee of the night will be treated to ride in a Rolls Royce
to a post-function place of the winner’s choice and/or a ride home. Those who arrive by
5:45 will be entered into a complimentary raffle to try to win a significant credit against
their bid purchases. Many of the auction items will offer fun, unusual experiences or useful services. As always, it will a great time.
Let’s make this LTO the largest ever. For those of you who are planning to attend, I
urge you buy your tickets early and consider becoming a sponsor of a table or of the
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event. If you were not planning to attend, I encourage you to do so or participate in some
other way: volunteering as a waiter or in some other capacity, donating an item for auction, and/or making a donation. I look forward to seeing you there.

Budget Surplus: Because of the wise stewardship of past presidents and officers, especially Kati Esp, the treasury currently has $33,197.31 in operating funds, plus $15,000 set
aside as reserves. The officers recently met to discuss what, if any, actions we might recommend in light of this budget surplus. We considered the following options without
reaching consensus on any specific recommendation: 1) take no new actions; 2) increase
our donation to LAW Advocates; 3) increase our donation to the County Law Library; 4)
increase our donation to mock trial teams; 5) increase our donation to Teen Court; 6)
make a donation that might “kick-start” the implementation of electronic filing in the Superior Court; 7) reduce dues across the board; and 8) reduce dues for members in their first
five years of practice.
Before making any recommendation, we decided to get more information. To that
end, I have asked County Law Librarian, Virginia Tucker, to let us know the extent to
which additional library funding would significantly improve access to research materials
by local Bar members or the public. Given the broad access to Westlaw already afforded
at the library, additional funding might not provide much, if any, benefit. After consulting
with the Library Board, she will get back to me.
I also have asked Superior Court Clerk Dave Reynolds to let me know the extent to
which funding from the WCBA would assist with prompt implementation of electronic filing
of pleadings. He will let me know after checking with the County IT Department.
Finally, at our September meeting, I will ask the members for their input. If I have a
response from Virginia Tucker or Dave Reynolds by then, I will pass on the information.
Judicial Candidate Evaluation Committee: The Judicial Candidate Evaluation Committee, consisting of Doug Shepherd, Sallye Quinn, Mark Kaiman, Wendy Bohlke and me,
has met several times over the past few months. We have agreed to propose establishing a standing committee of nine members of the local Bar who will serve staggered three
-year terms.
The committee would provide an evaluation for candidates in all contested County
judicial races by: 1) reviewing candidate questionnaires; 2) interviewing candidates; 3) interviewing persons given as references by candidates; and 4) issuing an evaluation on a
four- or five-tiered scale. We are now in process of drafting the specific procedures that
would govern the committee’s conduct and deliberations. We plan to complete that process and make proposal to the members at one of our Fall meetings.
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Our New Online CLE Program: A Serious Review
By Michael Heatherly

LAW Advocate’s CLE’s production, Jury Trials -- How to effectively, competently and
confidently conduct Voir Dire in a civil or criminal case, bursts off the screen...
Director Michael Brodsky has crafted a cinematic bouillabaisse blending piquant storytelling and breathless action with an artfulness rarely seen in today’s bland professional education
genre. John Murphy, as the veteran trial lawyer in search of the perfect jury, is all understated
elegance, while Alan Cohen, the jury consultant, shows tantalizing glimpses of the passion for
justice burning beneath his cool, academic exterior. Shot on location at picturesque Northwood
Hall in Bellingham, Washington, the film . . .
OK, look. When I was first asked to watch one of the locally recorded video CLE’s online
and write a review, I was tempted to do the whole thing like that because, you know, entertainment. But when I actually watched the presentation I realized it was so good – and this whole
online local CLE program was such a great idea – that I couldn’t bring myself to do the whole
thing tongue in cheek.
Seriously, the online CLE project might be the most helpful thing the Whatcom County
Bar Association has ever done for members (and other local bars are being invited to participate
as well). It’s as easy as streaming a Netflix movie. You go to the website, select a CLE, provide
your payment information (you pay a reasonable $99 for about three credits worth of material)
and watch. You have access to a given CLE for 30 days and if you view it piecemeal, the system
automatically restarts the program where you left off. Then you follow a simple procedure to obtain your CLE credits from the state bar. If you have a portable device with wi-fi, you can obtain
your credits while relaxing on the beach or getting a tattoo (or whatever you’re into). You can’t
cheat, though. Secret codes pop up during the program, and you have to take note of them to get
your credits.
If “Jury Trials” is any indication, the programming will be well worthwhile. John Murphy
really is a veteran, accomplished trial lawyer (now a partner in the Bellingham firm of Brett
Murphy), and he leads a mock voir dire, during which audience participants take turns posing
questions then analyzing their strategies. Longtime jury consultant Dr. Alan Cohen, a former
psychotherapist and management consultant, adds his expertise, with practical advice on getting
prospective jurors to reveal their true feelings about the often senstive issues in a case. The program is chaired by Michael Brodsky, who practices criminal law in Whatcom & Skagit Counties.
The program kept my attention throughout and would benefit any attorney who needs to negotiate the deceptively difficult process of voir dire, even if only occasionally.
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

Adoption Services Provider

Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239; 360
-714-9189; joann.vesper@gmail.com
TRANSCRIPTION SERVICES: Precise, verbatim transcription from audio or video, reasonable
rates. Former CSR, BA in English, 20+ years experience. Legal, medical, corporate, academic. Call
Jenny Davidow, transcriber/stenographer: (360) 389-2432.
Furnished Bay-view Office for Rent in Bellingham— $900/mo with free parking
Quiet, private building only 6 blocks from courthouse. Long-established law firm in building
making changes due to retirement of a partner. Rent includes reception, telephone answering, use of conference room, high speed internet, all utilities, and use of kitchen, copier
(15¢ per page) and fax machine (LD phone charges only). Bookkeeping and secretarial
services available as needed for extra charge. Parking lot for clients and free onstreet
parking for you. Office available January 1, 2014. Please call 647-0234 for more information or to set up appointment to view office.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“My Bookshelf”

Subtitle: 5,000 Pounds of Earthquake Hazard.

Some people know that I came to law by happenstance, in attempt to avoid working for three more years.
Prior to that, I was in academia where I was happily teaching and having afternoon naps on the UW campus. I
managed to drag out my graduate studies for a number of years once I realized the great State of Washington pampers graduate students with salaries, free healthcare and free tuition, but eventually I decided that maybe I should
go out into the real world. I don’t know what possessed me to do that, but I panicked immediately and applied to
law school in attempt to avoid real life and hard work for 3 more years. That’s what I did and here I am, after
finding there were no profitable extensions to Law School.
One nice thing about academics, is that it allowed me to unhealthily engage in my book acquisition fetish… like putting a heroin addict in charge of a methadone clinic. Unlike a pragmatic person, I never ever discard
books, but instead, carefully categorize, stack and organize endlessly, after which I stare at them on my shelves
like artwork. I have done this as far back as I can remember, and indeed further back, as my mother recalls me
fiercely defending and clutching cloth books as a baby.
Most of these books get read once and never again… but I always have the thought that IF society were to
collapse and someone REALLY needed to know something about the socio-economics of 8th century Orissa, experimental organic chemistry or Sanskrit verb declensions… I’ll be ready. No Kindles or Wikipedia in the postapocalyptic world!
Unfortunately, books are heavy and take up space and as you accumulate more and more, you have to acquire more and more bookshelves (because, If you recall from above, I like to organize and display them and be
surrounded by them). In my last apartment, the books began to pile up in multiple rooms after filling a wall full of
shelving… so when I found a little cottage for sale which happened to have a two-story bookshelf staring at me as
I walked in the front door for the first time, I fell head over heels in love, and decided to get the house. I mean,
where better to be surrounded by my books?! There was even a perfect space below, facing a wood-stove where
one could be cozy and curl up with a book.
Now, as it turns out, the bookshelf was structurally unsound and I almost came tumbling down from 16 feet
up as it began to peel away from the house… but after 2 months of drilling bolts, learning about different woods,
sanding, staining and polyurethane coating… I was finally able to put my books on the bookcase… and it JUST
contains them all (kind of....1 ).
This habit of mind is somewhat expensive and unproductive… the books aren’t collector’s items, 2 and are
esoteric enough that no one else will ever want them. Yet, I seem to take great comfort in their existence, like
coming home to many old friends. I think it’s okay, because even though I didn’t intend to end up as a lawyer,
lawyers are somewhat eccentric and to some degree expected to be. SO really, I’m just fulfilling my lawyer duties
with such foibles. I am sure I will only regret it a little when the big earthquake comes and knocks thousands of
pounds of literary detritus onto my head ending my life most ironically.
~R!

Endnotes

1— I have another equally large pile of books in Idaho my parents are dying to unload on me, and copious boxes of notes that do not fit
on the shelves. :(
2— Except my beloved 1st Edition Jonathan Strange and Mr. Norrell which just arrived in the mail!
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The Law Offices of
Lester & Hyldahl, PLLC

Snohomish County Clerk’s Office

is proud to announce that

Fee-based subscriptions to electronic court
records access.

Doug Hyldahl has been elected to
serve as President of the Washington
Association of Criminal Defense Lawyers for 2013 – 2014.
He remains available for referrals in
all criminal cases at the trial level and
on appeal.

is now offering

AVAILABLE RECORDS
 Criminal
 Civil
 Domestic
 Probate/Guardianship

Unavailable electronic records include statutorily confidential,
court ordered sealed,
and otherwise restricted pursuant to state and/or local court rule,
and Juvenile Offender.

SUBSCRIPTION FEES

Fees are per business/entity
 First license:
$50 month/$600 annually
 Second and subsequent licenses:
$5 month/$60 annually
Email SCLSUBSCRIPTIONS@snoco.org for a user agreement
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BANKRUPTCY AND DIVORCE
By Tom Lester

Law Offices of Lester & Hyldahl, PLLC, 222 Grand Ave., Ste. F, Bellingham, WA 98225
(360) 733-5774

Financial and emotional turmoil often go hand in hand. Sometimes it is hard to determine which came
first. That combination of troubles creates the opportunity for many missteps. Is it best to file bankruptcy
before filing a divorce? Does the divorce decree affect who the creditors can sue? Does a bankruptcy filing
affect which assets can be protected from creditors? Does it matter which Chapter of bankruptcy is filed?
These are only a few of the issues to sort out before taking any steps that may keep your client from
reaching their goals. The answers depend on your client’s unique circumstances, but some general concepts
apply to all.
Both divorce and bankruptcy laws divide assets and determine who pays which debts. 1 Unfortunately,
divorce laws do not have any impact on what creditors can do. A divorce proceeding only affects the rights
of the spouses. After all, creditors are not a party to the divorce proceedings and cannot be heard by the
court; Why should they be bound by the divorce court’s choice of Debtor? The creditor can and will dun the
debtor or debtors they choose.
When spouses can get along and work with each other it is often best to complete a joint bankruptcy
before finalizing a divorce.2 By completing the bankruptcy first each spouse knows what debts and assets remain to be allocated in the divorce. If the divorce is completed first, one or both spouses can file bankruptcy
and discharge (eliminate) his or her legal responsibility to pay debts. The spouses can have a better understanding of exactly where the dust will settle after divorce.
However, the picture is less clear if separate bankruptcies follow divorce. The first spouse to file
bankruptcy gets to determine where the available exemptions (protections from creditors) are applied to the
community assets.3 That can result in the exemptions necessary to protect assets awarded in the decree being
used on something else by the first spouse to file. Thus, the desired result in the divorce decree may not occur.
To attempt to limit the potential for damage if one spouse files bankruptcy after a divorce decree is
entered many decrees contain a “hold harmless” provision. It basically requires each spouse to hold the other
harmless from his or her failure to pay those debts given to him or her in the decree. That sounds great, but if
the spouse files a Chapter 13 bankruptcy, he or she can overcome the provision in the decree and has no responsibility to hold the non-filing spouse harmless.4 The Chapter 13 discharge will not eliminate child support or maintenance obligations.5
We provide free consults to sort through unique facts and help determine what options exist.
Endnotes

1— RCW 26 et. Seq. and 11 U. S.C. § 541, §727 and §1328
2— Of course, those spouses set on destruction cannot and should not be in any joint process. A joint bankruptcy re-

quires complete disclosure and honesty with bankruptcy counsel and the bankruptcy court. Anything less may eliminate the possibility of discharge of the debts and fines and jail time for the Debtors.
3— In re Homan, 112 B.R. 356 (9th Cir. BAP 1989)
4— 11 U.S.C. §1328 (a) (2) allows discharge in a Chapter 13 of debts to spouse excepted from discharge by 11 U.S.C.
§523 (15) for discharge in a Chapter 7 under 11 U.S.C. §727.
5— 11 U.S.C. § 523 (5) and (15) and 11 U.S.C. §1328 (a)(2).
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Livery of Seisin.

In law, the idea of real property is a funny
one in many respects as it behaves so very differently from other types of property. It probably
behaves so differently because it is the very environment we exist in and unlike many other things
cannot be taken with you when you flee for international waters. We have a rigorous recording
system in which the governments tracks your
possession of such property, you get taxed just
for having some, almost every law suit deals with
facts in the physical world which occurred on
The Village Lawyer 1
someone’s property, and you cannot even buy it, sell it, receive it or gift it properly without complex formalities (and often, more taxes). Conveyance is complicated, and always has been complicated.
In Washington we now use written deeds to convey title, but historically speaking this is
quite progressive; indeed, Washington does not require the buyer, seller and mortgage holder (or
their attorneys) to be in the same room and “pass papers” around and do the signing at the same
time and place, but many states do. Contrast this with the informality (and madness?) of Spanish
Law that allowed for verbal transfer of title and lining up witnesses to testify about it. Written
deeds and their requirements are undoubtedly a good and clarifying development in law, but the
first deeds without any other acts were not authorized under the common law system to transfer
property until 1536.2 Prior to this point in history, and more so before the Norman Conquest of
1066 from where these Germanic laws come from, the use of writing was rare, so few written documents regarding land existed.
While there have been written documents prior to 1536,
the mere existence of the document alone could not cause
a valid transfer of title. After the Norman invasion, writing was used more often, but “charters” were still generally short and crude and only evidenced that the ceremony occured, not the other way around. Even after 1536,
Livery of Seisen was required in most property transactions. What a deed alone did not accomplish was
“feoffment.” Feoffment (aka “enfeoffment”) is a transfer
of property that gives the new owner the right to sell the
land as well as the right to pass it on to his heirs (you may
have studied this law school under the simple name “fee” as in “he held blackacre in fee simple”).
An essential element of feoffment was the “Livery of Seisin,” a ceremony for transferring
(Continued on page 14)
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the possession of real property from one person to another. Livery
means "delivery," Seisin means "possession.” The concept behind
livery of seisin, therefore, was the symbolic transfer of the possession of land. The entire ceremony of transfer was called feoffment
with livery of seisin, with feoffment meaning "a gift” and the land
being transferred being a “fief.”

When performing the Livery of Seisen, the grantor, the grantee,
and their witnesses generally stood on the land itself, though it was
permissible to stand within view of the land if the grantee made an actual entry to the land while the
grantor was still alive. During the ceremony the
grantor spoke appropriate words declaring the gift,
and then handed the grantee an object representing
that gift, such as dirt, turf, or a twig, or even a ring, a
cross, or a knife. If a house was being transferred,
the ring of the door might be exchanged. There
were many variations in the ceremonies, but the
most common one used in colonial America was
called the “Turf and Twig Ceremony.”
The Turf and Twig ceremony was preformed in England up until the late 17th century, and was originally described in the 13th century. A famous historian
named William of Malmesbury (c. 1095/96 – c.
1143) described the ceremony like this: The grantee
goes to the land and cut a piece of turf and dropped the consideration inside the hole. The grantor
then swatted the grantee with a twig and stuck the twig in the dug up piece of turf, then handed the
piece of turf to the grantee saying, "This turf and twig I give to thee, as free as Athelstan gave to me,
and I hope a loving brother thou wilt be." The grantor then took the money out of the hole and the
grantee replaces the piece of turf from
where it was dug up. I know what you
are thinking… Who the heck is Athelstan?! He was a cool guy, check out
endnote three.3
In the United States, the requirement for a ceremony and the use of a
physical objective to constructively
transfer the land disappeared state by
state as we adopted a favorable inclination towards relying exclusively on our
interpretation of the State of Frauds. In
(Continued on page 15)
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Maryland it was still required in the mid-19th century,4 and in England deeds were not fully empowered to transfer land until 1845, and the livery-ofseisin ceremony not finally removed as a form of
transaction until 1925.6
It sounds like a neat idea. Next time I sell a piece of property, I am going to throw a big chunk
of dirt from the land at the buyer! (After, the escrow closes though, right?)
Endnotes

1— Painted in 1621 by Pieter Brueghel the Younger, currently located in the Museum voor Schone Kunsten in Ghent,
Belgium. I have a print copy in my office if you want a closer look.
2— The Statute of Uses (27 Hen 8 c 10) and Statute of Enrolments (27 Hen 8 c 16).
3— Athelstan (Old English: Æþelstan, Æðelstān; c. 893/895 – 27 October 939) was King of the West Saxons from 924
to 927, and King of the English from 927 to 939. Æthelstan's conquest in 927 of the last remaining Viking kingdom,
York, made him the first ruler to control the whole of England, and he is regarded by historians as the first king of England. More here.
4— I don’t know what the story is now in Maryland, I just noticed a law dictionary from 1856 mentioned it was still
required in Maryland.
5— The Real Property Act of 1845 (8 & 9 Vict. ch. 106 [Eng.])
6— The Law of Property Act (15 & 16 Geo. 5, ch. 20 [Eng.])

PAGE 16

WHATCOM COUNTY BAR

S E P T . 2 0 13

SPORTS PAGE
By Paula L. McCandlis

Brett, Murphy, Coats, Knapp, McCandlis & Brown
www.washingtoninjury.com Twitter: @PaulaMcCandlis

WHATCOM COUNTY SWEEPS TRI-COUNTY
GOLF TOURNAMENT!!!

The 2013 Whatcom Skagit San Juan Golf Tournament was held on Friday, August 23, 2013 at Avalon Golf Links.
The winners are as follows:

Position
1st Place:
nd

2 Place:
3rd Place:

Team
Whatcom County Public Defenders
J. Dozal, S. Follis, D. Hall, J. Grey
K. Devlin, K. Karlberg, J. Rands, D. Woods
N. Berg, P. McCandlis, M. Moynihan, D. Thorn

Score
59
64
66

The winning team names will be added to our tournament cup. This is the first time a Whatcom
County team has won the cup in the four years of the cup’s existence. The Whatcom County Public Defenders have placed 2nd on at least two other occasions and so this final ascent to first place has been hard
fought and is well deserved.
Whatcom County dominated with all three top teams. Perhaps this was due to the change in format
from single play to a four person scramble. Another explanation could be due to the absence of the Gilbert
brothers along with prior champions: Kurt Hefferline, David Yamishita, Nancy Preg, Luella and Randy
Parker. Nevertheless, we should appreciate the Whatcom Public Defenders win, in that the 2012 champion
team of Kevin Connor, Kurt Hefferline, and Pete Gilbert won with a higher score of 61. Again, a San Juan
County team failed to participate or send a representative.
There were 10 teams with a total of 39 participants this year. Group 1: H. Shepherd, B, Adams, K.
Mitchell, P. Goodin; Group 2: N. Berg, D. Thorn, M. Moynihan, P. McCandlis; Group 3: D. Parsons, E.
Roy, G. Thulin, R. Aarstol; Group 4: H. Klinedinst, M. Lackey, S. Brady, B. Page; Group 5: B. Coats, D.
Brett, D. Brown, J. Murphy (absent); Group 6: J. Dozal, S. Follis, D. Hall, J. Grey; Group 7: R. Hardesty,
D. Vis, J. Britain, P. Gallery; Group 8: J. Rands, K. Karlberg, K. Devlin, D. Woods; Group 9: P. Taylor, B.
Clark, G. Hoff, D. Lowell; Group 10: B. Nielson, S. Skelton, T. Moser, K. Conner.
Ken Karlberg hit a HOLE IN ONE! In addition he won the long drive and closest to the pin. I’m
sure he will be a player in high demand at future golf tournaments.
It was a perfect golf day. The day began with a threat of rain and remained overcast but dry. The
course was in great condition with fast greens and ripe blackberries scenting the air. Avalon put together an
excellent buffet dinner of salad, veggies, rice, brownies and an entree choice of salmon or steak. A big
THANK YOU to Skagit County Bar Association President, Sharon Fields for organizing and taking over
for Paul Nielson who was away at a conference. This was Sharon’s first tournament and she did a great
job!
Next year Whatcom County will host this event with dates, times, and details to be made available
as they become known.
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $5.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.
10.00” H x 7.90” W

1/2

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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