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The President’s Column
By Jim Britain, WCBA President 2013

JUDICIAL CANDIDATE EVALUATION, 2014 BUDGET &
SLATE OF OFFICERS!
This article will address the following three matters that will be introduced at the November meeting for a vote at the December meeting: 1) approval for the establishment of a standing Judicial Candidate Evaluation Committee along with governing rules and procedures; 2) approval of the 2014
budget; and 3) the election of 2014 officers.
1. Judicial Candidate Evaluation Committee: For the last six months or so, a committee, comprising
Doug Shepherd, Wendy Bohlke, Sallye Quinn, Mark Kaiman and me, has been working on establishing a
Judicial Candidate Evaluation Committee. After reviewing practices of several counties and interviewing
30 local attorneys, we decided to propose a standing committee with nine members.
Ultimately, each Committee member will serve a three-year term. Terms will be staggered so that
every year three Committee member terms will expire and three new Committee members will be appointed. To establish this pattern, the nine initial Committee members will be divided into three groups.
Group A will serve for three years; Group B will serve for four years; and Group C will serve for five
years.
The nine initial members will be nominated by the current ad hoc committee and approved by a
vote of WCBA members at a regular meeting. Each year, the Committee members will select one member to serve as Chairperson. At the end of each three-year term, replacement members will be nominated by the three members whose terms are expiring plus the WCBA President. New members will be approved by a vote of the WCBA members at a regular meeting.
The Committee will evaluate judicial candidates who request evaluation in contested races for Superior Court, District Court and Bellingham Municipal Court. Evaluations will be based on candidate responses to a questionnaire developed by the committee, interviews of references provided by the candidates and candidate interviews. The candidates will be rated: “Exceptionally Well Qualified”, “Well Qualified”, “Qualified” and “Not Qualified”. Where appropriate, the Committee may release a “rating” of
“Insufficient Information to Rate” or “Refused to Cooperate in the Judicial Candidate Evaluation Process”.
The criteria for the ratings and the procedures, through which they will be derived, are set forth Section 9
of the Rules and Procedures.
Our drafting committee members share the view that the Bar owes a duty to provide this guidance
to the public from the segment of the society best qualified to evaluate the professional qualifications and
competency of judicial candidates. Although we drew heavily from the detailed rules and procedures
adopted by the King County Bar, we made several changes to fashion rules that reflect the size and nature of the Whatcom County Bar.
The proposed Whatcom County Bar Association Judicial Candidate Evaluation Committee Rules
and Procedures, which will be introduced at the November meeting, are attached. Please review them
carefully. If you have any suggested edits, please email them to me. The drafting committee will consider proposed edits through November 20. If any of these editorial suggestions are adopting by the drafting committee, a revised draft incorporated those changes will be circulated by November 25. The final
draft will presented for approval of the members at the December meeting.
2. 2014 Budget: The proposed 2014 budget, along with a spreadsheet detailing WCBA finances
(budget and actual) is attached. It is designed to address the current surplus of more than $29,000 over
designated reserves of $15,000. The officers are proposing: 1) increasing the library contribution by
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$2,000; 2) making an additional contribution to LAW Advocates by shifting from the current 50%-50%
split of CLE net revenue to 75% to LAW Advocates and 25% to the Bar; and 3) increasing the stipend to
the Bar News editor by $600 per year from $1,200 to $1,800.
With respect to the increased contribution to the library, the officers considered the attached report from Virginia Tucker. In addition, Rajeev made an email request for an increase to the Bar News stipend in which he noted that, on average, monthly issues entail a time expenditure of one billable day.
In contrast to substantial surpluses run in each of the last four years, the proposed 2014 budget
contemplates a modest deficit of $980. A predicted surplus of $28,000 over reserves, nevertheless,
would remain.
3. Slate of Officers: Under our revised Bylaws, a committed consisting of the Vice President and ten
most recent past Presidents nominates a slate of officers for presentation on the November meeting.
Paula McCandlis, who will succeed me as President, has proposed, and the past Presidents have endorsed, the following slate of officers, in addition to Paula: Mark Kaiman as Vice President; Olivia Buchland as Treasurer; and Tom Lynden as Secretary. Others candidates may be nominated by any member.
The election will be held at the December meeting.
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239; 360
-714-9189; joann.vesper@gmail.com
Furnished Bay-view Office for Rent in Bellingham— $900/mo with free parking
Quiet, private building only 6 blocks from courthouse. Long-established law firm in building making
changes due to retirement of a partner. Rent includes reception, telephone answering, use of conference room, high speed internet, all utilities, and use of kitchen, copier (15¢ per page) and fax
machine (LD phone charges only). Bookkeeping and secretarial services available as needed for extra charge. Parking lot for clients and free onstreet parking for you. Office available January 1, 2014.
Please call 647-0234 for more information or to set up appointment to view office.

Certified Paralegal with a Bachelor of Arts from Western Washington University seeks an opportunity
to advance legal career. Versatile to any field of law and has experience working at a firm with multiple
attorneys. Open and flexible availability for part time, full time, or independent contract services. Resume’ available upon email request, send inquiries to JohnBrooksFerlin@gmail.com.
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Judge Deborra Garrett’s Litigation Tips
These documents were smuggled out of the young lawyer’s judicial forum organized by Lisa Keeler last month by
some of the WCBJ’s finest agents, some of whom lost their lives retrieving this information so that you readers who
were unable to attend the event could get this information.
But first, two notes, about the notes from J. Garrett:
1. The handout was prepared from rough notes I wrote hastily while on the bench – parts of the writing are not well
written and that’s why;
2. I forgot to include, but added verbally at today’s presentation, a very important point: the electronic file the
judge sees from the bench is often not fully up to date, so if you file anything for the hearing (and you should!),
be sure to have a paper copy delivered to the judge’s chambers for review before the hearing. Very important. And delivery should be to chambers, not to the Clerk’s Office… otherwise there may be a delay of a day
or two before the judge gets it, which defeats the purpose obviously.
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WHATCOM COUNTY’S ADOPTION DAY—Nov. 22
Though the Federal National Adoption Day is Saturday, November 23, 2013,
Whatcom County’s recognition of the day will be celebrated at the County Courthouse on Friday, November 22nd starting at 9 a.m.
For families interested in having their foster-adopt, international, and/or private domestic adoptions finalized as part of the celebration, the registration deadline is 11/8/13, and the documents filing deadline is 11/15/13.
For more information see: http://www.nationaladoptionday.org/. Please contact Diana Cartwright in the County Clerk’s office with questions.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“Inter-racial Marriages”
Subtitle: Too ranty for legal history corner.
Subtitle the 2nd: The day NPR made me mad.
Almost every time I sit down to write a musing, it almost always
starts out as a rant, which I then later discard so that the bar does not
rise up collectively in a manifestation of medieval peasant rage and apply tar and feathers to my person.
In this case, I was driving along to work one morning listening to
NPR, when they began covering (rather warmly) some arguments against
inter-racial marriage, or at least the hypothesis that Seattle was too friendly
towards inter-racial marriage.2 Before I got to work, I was literally frothing
at the mouth and apoplectic with rage. I was about ready to make an illegal
U-turn on the interstate, drive down to KUOW in Seattle (whom I used to
work next-door to, so they can’t hide) and give them a piece of my mind
about the “the threat of interracial marriage” to the presence of a minorities
in Seattle. Wow. Really NPR guys? Did you even look into the other side
of the story– how reducing institutional racial barriers makes finding happiness easier and not based on preconceived societal notions?
I started scribbling away after I de-frothed my mouth and arrived at work, but after calming down I tossed this one out. Then I
picked it back up and started re-formatting it for Legal History Corner, but the timing is bad– the legal holding governing Interracial
Marriages, Loving v. Virginia1 was issued on June 6, 1967, and has
its own holiday Loving Day… and today is not really anywhere near
June 6th and I do have mild compulsions to do things in chronologically-sensical ways. SO, I thought, maybe it is 6 months to Loving Day, and I could write a tongue-in-cheek article about a Reverse-Loving Day, but that would be in December, and it’s really only in November. PLUS,
even as I wrote it, I realized it was way too slanted for Legal History Corner. So I discarded it, and then resurrected it after scrubbing all the curse words, threw that away and wrote this musing one off the cuff.
It’s kind of a weird world we live in, it’s changing so fast that it
could be hard to keep up, but I think the opposite is true: society changes
so fast, it is hard to remember how things were so very recently. When
my parents met, it would have been illegal in much of the United States
for them to get married. Had I been born that early, I would have been an
individual barred from marrying either “whites” or “coloureds” depending on where I was. It’s hard to imagine a world like that, and I was born
relatively close to it and there are plenty of people around who grew up
in that era. Will the people born in the 80s, 90s and more recently even
really understand what kind of pervasive social injustice was being perpetuated?
(Continued on page 8)
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Then again, a majority of the people at the time were against inter-racial
marriages. Even after the Loving decision, anti-miscegenation laws remained in
several states, although unenforceable. In 2000, Alabama became the last state
to adapt its laws to the Supreme Court's decision, by removing a provision prohibiting mixed-race marriage from its state constitution through a ballot initiative. 60% of voters voted for the removal of the anti-miscegenation rule, and
40% against. I have to pause right there– in the year 2000, 40% of Alabamans
who are politically aware enough to vote, voted against removing the prohibition of same race marriage. We
can laugh off that they are just Alabamans, but that would be a misjudgment on our part. Acknowledging that
they lost the debate does not make those people, and their positions on how society should be ordered, disappear and transform into holders of the liberal position. Take a look at same-sex marriage, the same arguments
about the joining of different races being anathematic to god, are now applied to same-sex couples. I have a
suspicion that on this issue, Alabama is going to trend well behind Washington as well. I have real intellectual
trouble differentiating race and gender as factors applicable to the marriage of individuals. I can only imagine
how personally I would take this if I was a gay mixed race person.
And I have to take it a little personally, because it is essentially a pair
of existential questions for myself: 1.) First, such laws, opinions, policies,
feelings against inter-racial marriage are essentially inherent disapprovals of
the very existence of mixed-race people (Of course, most of us understand
and accept that we are all mixed race: the product of historical migrations,
conquests and generations of fun behind the woodshed), meaning a disapproval of my existence– that’s annoying; and 2.) such a social position would
also mean disapproval of my marriage towards anyone– neither being a full
“White” or a full “Bengali” would leave me without a “race” to marry into.
THAT is even more annoying really. In Golden Rule terms, I sure wouldn’t want that applied to anyone else.
It is interesting, however, as this brings us back full circle about
how fast society moves: when my Italian (Neapolitan really) Grandmother and my Irish (County Clare origin) Grandfather wanted to get
married it touched off a huge argument about the sins of inter-racial
marriage. I think for most people on either side of the inter-racial marriage debate today, the problematic issues of the mixing of the Irish and
Italian races would be a non-issue. Hopefully, people will some day
have the same perspective about same sex marriage, but I suspect that
day would come a lot faster, if they had a better understanding of the
recent analogous inequities that now seem trite in hindsight.
If it were up to me, the government would be out of the marriage business altogether and people would
be fined each year: $1,000 and a day in jail for each child they produce; such that it will become a very serious
decision rather than just a consequence of life.3 More realistically, however, I’d rather just see people happy,
and not barred from seeking that happiness by arbitrary rules. As far as Alabama goes… I’ll give them 40
years, I’m sure they’ll catch up. ~R!

Endnotes
1— 388 U.S. 1 (1967)
2— The Piece in question was “Finding A Man: Dating Woes For Seattle's Black Women” ( http://kuow.org/post/finding-blackman-dating-woes-seattles-black-women ), part of their recent series on being Black in Seattle, a disturbing strange paleoconservative story arc that seems to indicate black people should move to the South where they “can be with their own kind.”
3— I kid, I kid… or do I?
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Civil Procedure Corner: Whatcom County Goes to the U.S. Supreme
Court
By Bryan L. Page *
A case having roots in Whatcom County has managed to find its way to the United
States Supreme Court this term. The case arises out of bankruptcy court and grapples
with whether bankruptcy court judges have constitutional authority to hear particular
kinds of cases or whether these cases must be heard by judges appointed under Article III of the United States Constitution. Although the case does not have much to do
with civil procedure, I have been asked to write this article, and will provide a brief
overview of the history and legal issues involved in the case. 1
The case is Executive Benefits Insurance Agency v. Peter H. Arkison, Chapter 7 Trustee, No. 12-1200 (docketed April 3, 2013).
The Parties and Factual History
Bellingham Insurance Agency, Inc. (“BIA”) sold insurance and annuity products that funded defined-benefit pension plans. 2 BIA became insolvent in early 2006. The day after BIA stopped
operating, BIA funds were used to incorporate Executive Benefits Insurance Agency, Inc. (“EBIA”). 3 Money
earned by BIA was deposited into an EBIA-related account and credited to EBIA. 4 In the meantime, BIA filed for
Chapter 7 bankruptcy in the United States Bankruptcy Court for the Western District of Washington. 5 Whatcom
County’s own Peter Arkison was appointed the Chapter 7 trustee in the case. 6
Procedural History
The Trustee filed a complaint against EBIA in the bankruptcy court to recover the alleged BIA money deposited into EBIA’s account. 7 The Trustee’s complaint included causes of action for federal and state law preferential and fraudulent transfers and a claim that EBIA was a successor corporation of BIA and therefore liable for the
debts. 8
The bankruptcy court granted summary judgment in favor of the Trustee against EBIA, on grounds that the deposits
into the EBIA account were fraudulent conveyances of BIA assets and that EBIA was a mere successor of BIA. 9
The bankruptcy court entered a money judgment against EBIA for $373,291.28. 10
EBIA appealed that judgment to the United States District Court for the Western District of Washington. Judge
Marsha Pechman affirmed the decision of the bankruptcy court, holding the deposits were fraudulent transfers under
the bankruptcy code and Washington’s Uniform Fraudulent Transfer Act, as well as that EBIA was liable as a corporate successor to BIA. 11 EBIA then appealed to the Ninth Circuit Court of Appeals. 12
So far so good, but this is where things get interesting.
Arguments and Decision on Appeal
Prior to oral argument in the court of appeals, EBIA submitted a motion to dismiss and for the first time objected on grounds that the bankruptcy court lacked subject matter jurisdiction over the Trustee’s complaint against
EBIA. EBIA argued the bankruptcy judge was constitutionally prohibited from entering final judgment on the Trustee’s claims based on the Supreme Court’s decision in Stern v. Marshall. 13
The Court of Appeals agreed with EBIA that the bankruptcy court lacked authority over the Trustee’s claims against
(Continued on page 12)

WHATCOM COUNTY BAR

N O V . 2 0 13

PAGE 12

(Continued from page 11)
14

EBIA. Under Article III of the Constitution, judicial power of the United States is vested in courts whose judges
enjoy life tenure and salary protection.15 However, bankruptcy court judges are appointed for terms of 14 years and
their salaries are subject to Congressional diminution.16 Put simply, only Article III courts with the judicial power of
the United States can hear cases involving “private rights.” 17 However, cases involving “public rights” may be heard
by non-Article III courts. 18 That means courts have had to delineate between public and private rights. In the past,
certain controversies at the “core” of the bankruptcy process have been held to implicate public rights. 19 Thus arose
the distinction in bankruptcy cases between “core” and “non-core” proceedings. Core proceedings (involving public
rights) could be heard by bankruptcy courts while non-core proceedings (involving private rights) had to be heard by
an Article III court. Claims such as those brought by the Trustee against EBIA to recover funds to the bankruptcy estate were historically found to be “core” proceedings (i.e. involving public rights), and thus within the jurisdictional
authority of the bankruptcy courts.
That changed with two Supreme Court decisions. First, the Court ruled a party who does not file a claim to the bankruptcy estate has a Seventh Amendment right to a jury trial when sued by the bankruptcy trustee to recover alleged
fraudulent conveyances.20 The Court held such claims involve private rights, versus public rights, and therefore are
within the exclusive jurisdiction of Article III courts and the right to a jury trial.21 Second, the Court in Stern went
one step further and held that bankruptcy courts could not enter final judgment on these types of private rights
claims.22 In the present case, the Court of Appeals held the Trustee’s claim against EBIA was a private right claim
because, since EBIA had not filed a creditor’s claim to the bankruptcy estate of BIA, the Trustee’s legal action did
not involve the bankruptcy court’s equitable jurisdiction to apportion the bankruptcy estate’s assets among creditors.23 Thus, the Trustee’s action against EBIA belonged in an Article III court.
Although the Court of Appeals held the Trustee’s action belonged in an Article III court, the court also said the bankruptcy court had the authority to hear and enter proposed findings of fact and conclusions of law subject to de novo
review and entry of final judgment by the federal district court.24 This ruling is in conflict with the Seventh Circuit.
Additionally, the court held that a party’s right to have a case heard in an Article III court was waivable, and that
EBIA had waived its right to an Article III hearing by its participation in the bankruptcy court proceedings and failing
to assert its Article III right until the case was up on appeal.25 This ruling is in conflict with the Sixth Circuit.
After dismissing EBIA’s arguments on the bankruptcy court’s lack of authority to hear the case, the court of appeals
finally addressed the merits of the Trustee’s summary judgment motion that was granted by the bankruptcy court and
affirmed by the district court. The court of appeals upheld the summary judgment entered against EBIA on the Trustee’s claims. 26
The Supreme Court
EBIA filed a petition for a writ of certiorari with the United States Supreme Court. The Court granted the petition and accepted the case for review on June 24, 2013. The Court accepted the case to clarify the considerable confusion in the lower courts since the Stern decision.27 The Court defined the issues presented as follows:
1.

Whether Article III permits the exercise of the judicial power of the United States by bankruptcy courts on the basis of litigant consent, and, if so, whether “implied consent” based on a litigant’s conduct, where the statutory scheme provides the litigant no notice that its consent is
required, is sufficient to satisfy Article III.

2.

Whether a bankruptcy judge may submit proposed findings of fact and conclusions of law for
de novo review by a district court in a “core” proceeding under 28 U.S.C. 157(b). 28

Briefing by the parties and various amicus curiae is currently under way. Oral argument has not been set yet. Unfortunately, neither party hired me to represent them before the Supreme Court. Instead, EBIA is represented by Douglas
(Continued on page 13)
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Hallward-Driemeier, head of the Appellate and Supreme Court practice at Ropes & Gray LLP in Washington D.C.,
and the Trustee is represented by Professor John A. E. Pottow, a bankruptcy and commercial law professor at the
University of Michigan Law School.
We wish the parties and their counsel good luck and a spirited, productive debate before the Court. And we look forward to following up on the outcome before the Court.

* Bryan Page is a shareholder at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes.
He can be reached at (360) 647-1500 or bpage@zenderthurston.com.
Endnotes
1. My apologies to the parties and attorneys involved in the case if I do not fully describe the interests and issues involved to their satisfaction.
2. Executive Benefits Ins. Agency v. Arkison, 702 F.3d 553, 556 (9th Cir. 2012), cert. granted, 81 U.S.L.W. 3702 (U.S. June 24, 2013) (No.
12-1200).
3. Id. at 556–57.
4. Id. at 557.
5. Id.
6. Id.
7. Id.
8. Id.
9. Id.
10. Id.
11. Arkison v. Executive Benefits Ins. Agency, No. 10-929 MJP (W.D. Wash. Jan. 21, 2011).
12. Executive Benefits Ins. Agency, 702 F.3d at 557.
13. 131 S. Ct. 2594, 180 L. Ed. 2d 475 (2011). In case you are not familiar with that case, it involved former Playboy Playmate of the Year
Anna Nicole Smith and her claim to a share of the estate of her much older late husband, Texas oil tycoon J. Howard Marshall. For our purposes, we are only concerned with the Supreme Court’s decision dealing with the bankruptcy court’s authority.
14. Id. at 558–65.
15. U.S. Const. Art. III, § 1.
16. 28 U.S.C. § 152(a)(1) and § 153(a).
17. Executive Benefits Ins. Agency, 702 F.3d at 559.
18. Id.
19. Id. at 560–61.
20. Grafinanciera, S.A. v. Nordberg, 492 U.S. 33 (1989).
21. Id. at 55; Executive Benefits Ins. Agency, 702 F.3d at 561–62.
22. Executive Benefits Ins. Agency, 702 F.3d at 562.
23. Id. at 564–65.
24. Id. at 565–66.
25. Id. 566–70.
26. Id. at 570–72.
27. Questions Presented, Executive Benefits Ins. Agency v. Arkison, No. 12-1200 (docketed April 3, 2013), available at http://
www.supremecourt.gov/qp/12-01200qp.pdf.
28. Id.
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The “Trials” of a Recipe Book Project
By Robin Mullins

Creating a recipe book to help support access to justice programs might seem like a rather unusual
type of fund raiser project and, indeed, recent research on the topic strongly indicates exactly that, unusual.
That said, such projects are not totally unknown in the annals of legal history. They seem to be aimed at a
common set of goals.
1.
2.
3.

Raise funds for the common good.
Create a sense of collegiality amongst those participating.
Learn what the attorney on the other side is having for dinner

Not surprisingly, there are those among us who would consider the contribution of a recipe by a judicial officer to a fund raising cookbook project a violation of the Rules Governing Judicial Conduct. This
is obviously the case because in New York there is an ethics opinion (perhaps Mr. Buri will be interested in
this) specifically stating that a judge can donate a recipe to an organization where that recipe will be used
in a book which will be sold to help support a local charity.
Someone must have filed a complaint against a judge for contributing a recipe! See the opinion.
The Alabama State Bar has created a recipe book entitled “May It Please the Palate…” (very cute
play on words, oh please….) to help raise funds for the volunteer lawyer programs in that state. See it here.
They may not want all citizens of Alabama to vote but they do want everyone to eat well.
Then there was the project undertaken by the Family Court Committee of the Genesee County Bar
Association in the Detroit area. Once again the objective was to raise funds for programs which serve the
less fortunate in society. See it here. Let us hope the City of Detroit takes a lesson from the Family Court
Committee’s play book.
And then there is an annual event in Lafayette, LA, which is entitled the “Lafayette Bar Auxiliary
Taste Treat Luncheon.” It has been going on for over 50 years and part of it is the sale of a cook book
based on recipes gathered from members of the local legal community. The proceeds help “to support work
of the bar foundation’s protective order panel which helps victims of domestic violence find protection
through a Title 46 protective order.” See it here. Be warned though, what you find there may disturb your
west coast sensibilities.
Oh, lest it be forgotten, there is a similar project underway in some remote area named Whatcom
County. Well out in the hinterlands of the Great Northwest there is an organization with the unusual name
of LAW Advocates. Although they operate under what appears to be a nom de plume they seem to manage
to provide a wide array of legal services to the disadvantaged in their community.
Being seemingly devoid of original ideas, LAW Advocates appears to be following Alabama’s lead
by entitling their recipe book “Order in the Kitchen” with a subtitle of “Cookin’ Up Access to Justice.”
Whether or not this sort of tomfoolery will catch on or not is still up in the air.
PLEASE NOTE: The LAW Advocates Recipe Book Committee denies all knowledge of the foregoing
and invites all those interested in cookin’ up access to justice to email recipes to
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Legal History Corner: The Equal Rights Amendment (The “ERA”).
As gleaned by Rajeev

I like to complain about young people– in this case young
people means people under 40. In particular, though it is an issue
that should be dear to every person, I have observed a number of
times the disappointment on the faces of women of my mother’s generation when interacting with younger women when the topic of
“The ERA” arises. Since it is the Amendment with the most legal
debate and infrastructure around it, I feel it is a worthy topic, despite
its disappearance from the nightly news in my lifetime.
Long story short: If you are a woman and a citizen, you are
only a second class citizen compared to the male citizens. You are
NOT equal under the law to a man, just like Saudi Arabia: Saudi Arabia lite.
After women’s right to vote was guaranteed by the 19th Amendment in 1920, Alice Paul, a suffragist leader
drafted the ERA, affirming the equal application of the Constitution to all persons regardless of their sex. The ERA was
introduced into every Congress between 1923 and 1972… 49 years in a row… before it passed both houses! The original procedural requirement had a seven year time limit attached to it (compare to the 27th Amendment which took over
200 years for 3/4 to ratify), but when the ratifications were not there the original limit was extended by Congress to June
30, 1982, but at that deadline, the ERA had been ratified by 35 states, three states short of the 38 required to put it into
the Constitution (see map above). Since then, the ERA has been introduced into every Congress since 1982, but apparently things have changed since the 70s and gender equality is no longer demanded, since it has never received enough
votes to be sent back to the States for ratification. Would you like to see the radical subversive feminist text? Voila’:
The Equal Rights Amendment
Section 1. Equality of rights under the law shall not be denied or abridged by the United States or by any state on
account of sex.
Section 2. The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.
Section 3. This amendment shall take effect two years after the date of ratification.
The last amendment adopted, the 27th Amendment, was so adopted in 1992, about 20 years ago. The USA has
an average of passing an Amendment to our Constitution every 8.7 years… if we exclude and count from after the Bill
of Rights,1 it is an average of every13 years. Amendments can be proposed one of two ways. 1.) They can be proposed
by Congress, and ratified by 3/4ths of the States; or 2.) on demand of two-thirds of the state legislatures, Congress could
call an Article V Convention to propose such, which also would only be valid if ratified by 3/4ths of the States. Every
Amendment in the history of the USA has been done by the first method. ERA activists are currently pursuing Three
methods to get the Amendment adopted; both of the methods detailed by the Constitution, and a rather novel take based
on the ratification work already done by the 1972 congressional passage… this is called “The Three State Strategy.”
The Three State Strategy came about inadvertently, due to the passage of the 27th Amendment, 200 years after it
was sent to the States. Its ratification in 1992, spurred its theorization in 1993. Subsequently some research by the Congressional Research Service at the Library of Congress entitled, "Equal Rights Amendment: Ratification Issues" analyzed the theory positively. While noting that there is no precedent for accepting state ratifications after a deadline, the
report stated that inclusion of the 27th (Madison) Amendment in the Constitution has implications for the premise that
ratification of the ERA by three more states could allow Congress to declare ratification accomplished. Despite Supreme Court rulings requiring a "sufficiently contemporaneous" time period, the CRS analysis concludes that "Congress'
acceptance of the ratification of the 27th Amendment...appears to have disproved the assumption that, absent a deadline,
an amendment ceases to be eligible to be ratified merely because of the passage of time."
(Continued on page 16)
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The Three State Strategy posits that the ratification process of the Equal Rights Amendment, which began in
1972, might remain open because the time limit was in the resolving clause rather than in the text of the amendment,
and consequently only three more States need to ratify the Amendment, and Congress will need to extend the procedural deadline to accept those ratifications.
Unfortunately for proponents of the Three State Theory, despite extensive lobbying of the 15 states that never
ratified the ERA, only one chamber of Virginia and one chamber of Illinois have ratified the ERA, only to see it die
in the other chamber (Most recently on February 14, 2012, Virginia’s House of Delegates killed the Senate’s passed
Joint Resolution language in committee). Also problematic for the Three State Strategy, is that it may have to be an
Eight State strategy as five state are construed by ERA opponents to have rescinded their ratification, three of them
unquestionably: Idaho, Kentucky (rescission vetoed by acting Governor and it is not clear if a governor has the power to veto an amendment ratification), Nebraska (may have rescinded the wrong bill code #, meaning it wasn’t rescinded), Tennessee, and South Dakota.
One way, or another, whether political consciousness of the issue continues to fall or rises again, I suspect this
is not the last we have heard of the ERA; if other Amendments have waited two centuries for ratification, I suspect a
mere century of campaigning and a mere 40 years of attempting ratification will not daunt its proponents.
Endnotes
1. Did you know that there were 12, not 10 amendments in the Bill of Rights? The 27th was one of the two Articles not originally ratified,
and the other, known as Article the First (aka Congressional Apportionment Amendment) is still pending before the States 224 years later.

Snohomish County
Clerk’s Office
is now offering
Fee-based subscriptions to electronic court
records access.
AVAILABLE RECORDS
 Criminal
 Civil
 Domestic
 Probate/Guardianship

Unavailable electronic records include statutorily confidential,
court ordered sealed,
and otherwise restricted pursuant to state and/or local court rule,
and Juvenile Offender.

SUBSCRIPTION FEES
Fees are per business/entity
 First license:
$50 month/$600 annually
 Second and subsequent licenses:
$5 month/$60 annually
Email SCLSUBSCRIPTIONS@snoco.org for a user agreement
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $5.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews, GAL reports . . . you name it! Resume and references available
upon request.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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WHATCOM COUNTY BAR ASSOCIATION
MONTHLY MEETING
SEPTEMBER 4, 2013

I.

Call to Order:

:

President Jim Britain called the meeting to order precisely at 1:15 p.m.

II.
Recognition of Judicial Members, Guests and New Members: President Britain recognized
and welcomed the following members of the Judiciary present: Superior Court Judge Garrett and U.S.
Magistrate Judge Brett. Dean Brett introduced John Murphy, his partner from their Mt. Vernon office.
Other guests included Annie Honrath, a newly minted environmental and land use attorney looking for a
local position; Julia Daniels, an attorney formerly from Houston, taking the Washington bar next spring;
and Emily Mowry, whom clerked with Jim and other local attorneys, passed the bar and is looking for a
local position with Jim’s whole-hearted endorsement.
III.
Approval of Minutes. President Britain brought the September minutes forward for approval.
Moved, seconded and approved without opposition to accept the September 2013 minutes as proposed.
IV.
Law Advocates Report: Terra Nevitt provided the Law Advocates Report. Terra recognized volunteers for September: Simon Brownlie, Scott Choate, Andy Heinz, David Henken, Nathan McAllister,
Matthew Mearns, Tom Mumford, Dan Parsons, Sallye Quinn, Mara Snyder. Sallye Quinn won the $10
gift certificate to the Torre Cafe. Terra also reminded everyone of Lawyers Taking Orders, taking place
on October 10.
V.

Committee Reports; Announcements:
Treasurer Report: Dennis Archer gave the Treasurer’s Report for the period September 1 through
30, 2013. Good showing of deposits for the period in the amount of $4,855.61, comprised mostly
of CLE revenue. Modest expenses for the period were $24.92. The checking account balance is
$34,214.66. The end of period balance is $49,411.32, which includes $100.00 in Petty Cash and
$15,096.66 in an operational reserves CD. Moved, seconded and passed to accept the Treasurer’s Report.
B.
Funds Surplus. President Britain announced that he had received two responses to his call
for ideas concerning the Association’s surplus of funds. First, he received a message from court
clerk Dave Reynolds. Mr. Reynolds appreciated the offer of seed money for getting e-filing established, but said that electronic filing would not be implemented any time soon, and that an infusion
of cash would not speed up the process. Judge Garrett expounded on that, noting that e-filing is
turning out to be more complicated and more costly than first thought, with expenses as much as
$100,000. The second suggestion was from the Law Library committee, recommending that lawyers again fund the library at 2008 levels. The funding would help update deskbooks and subscriptions previously cut. Discussion from the floor emphasized that we need to be mindful of
community access and allowing access to basic materials for those that cannot afford legal counsel. A question was also raised about purchase of “self help” manuals that would also be useful
to Law Advocates. Terra promised to investigate. The funding suggestions will be used in formation of the 2014 budget.
C.
Funding Requests/2014 Budget Planning.
1.
The officers recommended to the members a change in how CLE revenue will be
allocated during 2014. Current procedure is for Law Advocates and the WCBA each to receive
50% of the revenue, with splitting of expenses. The procedure is cumbersome to administer.
Proposal is to provide Law Advocates with 80% of the revenue, with Law Advocates incurring all
expenses. Terra reported that the change would result in an annual increase to Law Advocates of
about $5000 based on this year’s figures. Matter to be discussed as part of the 2014 budget dis(Continued on page 21)
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(Continued from page 20)

‘

VI.
VII.

cussion.
2.
The Whatcom Dispute Resolution Center requested that the WCBA sponsor their
Peace Builder Awards Gala on November 15. Moved by Buri, seconded by Funston for the
WCBA to sponsor a table at the event for $500. Unanimously approved.
D.
New Admittees Swearing In/CLE. President Britain reported that the annual swearing in for
new admittees for this fall would take place at 3:30 pm on October 11, 2013 in Judge Snyder’s
courtroom. The CLE program for new admittees will be planned for the same date from 8:30 to
2:30 in Judge Uhrig’s courtroom, followed by an “insider’s” courthouse tour. Pete Arkison, Dean
Brett, Jim Britain, Mike Brodsky, Philip Buri, Gerry Coleman, Jeff Lustick, Adrian Madrone, Terra
Nevitt and Dan Raas were selected from the many that volunteered to speak at the CLE.
E.
Association Archive Project. No report.
F.
Washington Women Lawyers – Whatcom County Chapter: Bethany Allen announced that
the annual elections meeting will be held on October 16, 2013, at 5:30 pm at Giuseppe’s. All are
invited; all members of Whatcom Women Lawyers are eligible to vote.
G.
Law Library Board: No report.
H.
BOG Report: No report.
I.
CLE Committee. Terra Nevitt announced that the CLE program began today in their new
format, all day on three days instead of five half days. Paula McCandlis separately reported that a
CLE on ethics in representation of non-profits would be held on October 2.
J.
Young Lawyers. Lisa Keeler reminded everyone of the judicial panel catered to young lawyers that will occur on October 9, 2013 at noon in Room 514 at the courthouse. All of the judges
and court commissioners will be in attendance. A no host social event is scheduled for October
24, 2013, at 3:30 pm, at the Loft at the Marina. The young and young at heart are invited.
K.
Appellate CLE. President Britain reported that he had spoken to Chief Justice Madsen and
Justice Wiggins at a recent function, and the two justices expressed interest in coming to Bellingham for an appellate practice CLE some time in the future. More to follow.
New Business. None.
Old Business. None.

Meeting adjourned: President Britain concluded the business meeting at 12:48. Paula McCandlis introduced the meeting’s speaker, Jodi Nishioka of WAACO (Washington Attorneys Assisting Community Organizations). Ms. Nishioka spoke about her organization’s programs, helping non-profits find pro bono
attorneys for transactional work, leases, purchase sale agreements, employment (handbook and policy
advice). WAACO provides lawyers with screened, discreet pro bono opportunities.
The October 2, 2013 Minutes of the Whatcom County Bar Association were prepared by:
________________________
Bryan Lane, WCBA Secretary

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.
10.00” H x 7.90” W
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And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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Should you consult with a Lawyer before Killing a Zombie?
The golden rule of zombie hunting is, of course, aim for the head. But before you start readying your
zombie apocalypse weapon of choice, you'd better find out if you're going to get in trouble for taking out the infected. According to San Diego criminal lawyer Peter M. Liss, zombie killing won't result
in murder charges; after all, while zombies were once people, they aren't technically living anymore.
There are other issues you need to consider, though:
In California, it is illegal to desecrate a corpse. Again, a defense lawyer would most likely be able to
fight the charges if you were acting in self defense, but if you killed the zombies when you were not in
danger, you could be subject to charges. Additionally, if you used firearms to murder the walking dead,
you could be arrested and charged with firing a weapon within city limits,
carrying a concealed weapon and illegal possession of a firearm if you did
not obtain the weapon through proper legal channels.
Most states have laws against the desecration of a corpse and firearms
laws similar to those in California. Of course, if things have already reached
zombie apocalypse levels of madness, you probably won't need to worry
about getting busted -- any cops left will be pretty concerned with killing
the undead, and governments will most likely have fallen apart, so there
will be no one to try you for your crimes. So go ahead, take that headshot
-- and Happy Halloween!

Pictures of bar members having fun on Halloween, anonymously sent
to Tinker Bell the faerie who sent them on to the WCBJ. Can you
guess who is who?

