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  It was canceled!   

 

We know you werenôt there, because President 

McCandlis went to take pictures of people who 

might have missed all the announcementsé and 

there was no one to take pictures of.      :( 
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Learn CPR! 
 

 Our December lunch turned out to be the biggest turnout all year.  
I want to thank our guest speaker, Linda Giles, Volunteer Services Direc-
tor, with the Mt. Baker Chapter of  the American Red Cross. Clearly, 
Lindaõs background of teaching High School students served her well as she was instructive and 
entertaining at the same time.  Hopefully, we can bring her back to present on her other topic, 
ôDisaster Preparednessõ. 

 
Linda presented a training session including a 
short video on the proper way to perform 
hands-only CPR.  You can check out the fol-
lowing website to see the video she played as 
well as other useful videos.  (http://
www.redcross.org/prepare/hands-only-cpr).  
After watching the video and listening to 
Lindaõs clear presentation, I feel certain any-
one who attended can help someone in need. 
 
I am taking this a step further by planning a 
more in-depth CPR training class for the at-
torneys and staff  in my firm.  I encourage all 
of  you to do the same.  To schedule a CPR 

training session for yourself, your family, or your office staff, you can go to the American Red 
Cross site at http://www.redcross.org/courses/index.jsp?_requestid=2716368 to register for clas-
ses. You can also go to http://www.redcross.org/find-your-local-chapter to locate your local chap-
ter and talk with someone about having a presenter come to an event or your office.  Another use-
ful place to look is (http://www.redcross.org/wa/Bellingham). 
 
The Red Cross says, òLearn CPR because the person you save is most likely someone you love.ó  
This is the truth for me.  On November 1st, 2013, my husband Joe had a sudden cardiac arrest.  I 
have had CPR training at least three times (once in High School and two times in college) but this 
was over 20 years ago.  Nevertheless when I realized something was wrong, I immediately called 
911 and when Joe stopped breathing I started CPR.  Later, I looked at the call and saw that it last-
ed 5 minutes.  I go into greater detail about these events in my blog entitled, ôWhy I now like Face-
book.õ Go to http://paulasblog.washingtoninjury.com/.   I credit the paramedics with MedicOne, 
the fabulous doctors, nurses and staff we have at St. Josephõs Hospital for Joeõs amazing recovery.   

The Presidentôs Column 
  By Paula McCandlis, WCBA President 2014 

http://www.redcross.org/prepare/hands-only-cpr
http://www.redcross.org/prepare/hands-only-cpr
http://www.redcross.org/courses/index.jsp?_requestid=2716368
http://www.redcross.org/find-your-local-chapter
http://www.redcross.org/wa/Bellingham
http://paulasblog.washingtoninjury.com/
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At some point, I need to discover the 911 dispatcherõs name and apologize for yelling at her and 
also thank her for doing a great job.  Joe is doing great.  He doesnõt remember what happened 
and he now sports an implanted defibrillator so that this will not happen again.  In the mean-
time, learn CPR so that if  that you too will know what to do if  you ever find yourself  in the 
same situation as me. 
            

(Continued from page 2) 

Message from Washingtonôs Access to Justice Board  

Regarding the Passing of  

Former State Supreme Court Justice Tom Chambers 

 
As you know, former state Supreme Court Justice Tom Chambers passed away on December 11 after a long ill-

ness.  I write to encourage you to  attend a public memorial on Thursday, January 9 at 4:00 p.m. at the Museum 

of Flight (directions below) to celebrate his legacy. 

 

In addition to his long list of significant professional contributions in our state (see his blog at 

www.tomchambers.com), Tom has a very special place in the history of the Access to Justice Board.  In the early 

1990s he led an effort at the request of then WSBA President Bill Gates, Sr., to explore how to address the growing 

crisis of unmet legal needs.  His Access to Justice Task Force ultimately recommended the Access to Justice Board, 

which was approved by Supreme Court Order in May 1994.  The ATJ Board will celebrate its 20th Anniversary this 

May, which will include a special tribute to Tom.   

 

Tom was an undaunted champion of justice for the poor and the working class, and provided  critical leadership over 

the years on important initiatives to address systemic barriers in our state, including GR 33 and GR 34, the Supreme 

Courtôs Task Force on Civil Equal Justice Funding and this stateôs first Civil Legal Needs Study.  While on the 

Court, he authored a number of important decisions, including Braam v State, (foster care).  I include an excellent 

article written by John Midgley about his significant jurisprudential contributions:   http://crosscut.com/201)3/12/23/

Kidsatrisk/117969/tom-chambers-memory-midgeley/?page=1 

 

Tom was a great friend to our mission, to our equal justice community, and to our justice system.  He will be missed. 

http://www.tomchambers.com
http://crosscut.com/201)3/12/23/Kidsatrisk/117969/tom-chambers-memory-midgeley/?page=1
http://crosscut.com/201)3/12/23/Kidsatrisk/117969/tom-chambers-memory-midgeley/?page=1
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Office Space Available ï  Bellingham Towers -  119 N. Commercial Street ï downtown!  Nancy at 

647-1916, ext. 112; Or email nancy@hollanderinvestments.com   Conference Room available for 

Rent to Tenants and Non-Tenants.  New Cardio Room & Shower available for Tenants ï access 24h! 

CLASSIFIED ADS 
Free to all WCBA members & firms 

e-mail ad copy as MS Word .doc file to: 

rajeev@northwhatcomlaw.com 

by the 15th of the preceding month 

Questions? Call 360 527-9400 

Adoption Services Provider 
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent 

adoptions.  JoAnn Vesper, MSW, LICSW.  25+ years experience; Court approved/Lic.#00005239; 360

-714-9189; joann.vesper@gmail.com 

CǳǊƴƛǎƘŜŘ .ŀȅ-ǾƛŜǿ hŶŎŜ ŦƻǊ wŜƴǘ ƛƴ .ŜƭƭƛƴƎƘŀƳτ ϷфнрκƳƻ ǿƛǘƘ ŦǊŜŜ ǇŀǊƪƛƴƎ 
vǳƛŜǘΣ ǇǊƛǾŀǘŜ ōǳƛƭŘƛƴƎ ƻƴƭȅ с ōƭƻŎƪǎ ŦǊƻƳ ŎƻǳǊǘƘƻǳǎŜΦ  [ƻƴƎ-ŜǎǘŀōƭƛǎƘŜŘ ƭŀǿ ŬǊƳ ƛƴ ōǳƛƭŘƛƴƎ ƳŀƪƛƴƎ 
ŎƘŀƴƎŜǎ ŘǳŜ ǘƻ ǊŜǝǊŜƳŜƴǘ ƻŦ ŀ ǇŀǊǘƴŜǊΦ wŜƴǘ ƛƴŎƭǳŘŜǎ ǊŜŎŜǇǝƻƴΣ ǘŜƭŜǇƘƻƴŜ ŀƴǎǿŜǊƛƴƎΣ ǳǎŜ ƻŦ Ŏƻƴπ
ŦŜǊŜƴŎŜ ǊƻƻƳΣ ƘƛƎƘ ǎǇŜŜŘ ƛƴǘŜǊƴŜǘΣ ŀƭƭ ǳǝƭƛǝŜǎΣ ŀƴŘ ǳǎŜ ƻŦ ƪƛǘŎƘŜƴΣ ŎƻǇƛŜǊ όмрϹ ǇŜǊ ǇŀƎŜύ ŀƴŘ ŦŀȄ 
ƳŀŎƘƛƴŜ ό[5 ǇƘƻƴŜ ŎƘŀǊƎŜǎ ƻƴƭȅύΦ .ƻƻƪƪŜŜǇƛƴƎ ŀƴŘ ǎŜŎǊŜǘŀǊƛŀƭ ǎŜǊǾƛŎŜǎ ŀǾŀƛƭŀōƭŜ ŀǎ ƴŜŜŘŜŘ ŦƻǊ ŜȄπ
ǘǊŀ ŎƘŀǊƎŜΦ tŀǊƪƛƴƎ ƭƻǘ ŦƻǊ ŎƭƛŜƴǘǎ ŀƴŘ ŦǊŜŜ ƻƴǎǘǊŜŜǘ ǇŀǊƪƛƴƎ ŦƻǊ ȅƻǳΦ hŶŎŜ ŀǾŀƛƭŀōƭŜ WŀƴǳŀǊȅ мΣ нлмпΦ   
tƭŜŀǎŜ Ŏŀƭƭ спт-лноп ŦƻǊ ƳƻǊŜ ƛƴŦƻǊƳŀǝƻƴ ƻǊ ǘƻ ǎŜǘ ǳǇ ŀǇǇƻƛƴǘƳŜƴǘ ǘƻ ǾƛŜǿ ƻŶŎŜΦ 

Zender Thurston, P.S., a well-established Bellingham law firm, seeks a lateral attorney with an estate 

planning practice to join its firm. Ideal candidates will have at least a partial book of business as well as 

be able to serve the firmôs current client base.  Commitment to practice in Whatcom County a must. 

Terms and compensation negotiable. Send a cover letter and resume to info@zenderthurston.com.  

mailto:info@zenderthurston.com
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Ramblings of a Small Time Coun-

try Lawyer 
 ~By Rajeev!  

 ñKnowing Nothingò 

 Subtitle:  Year-end Review. 

  

 As a rule, people and historical narratives tend 

to repeat mistakes; we could call this character.  I like 

to pretend that as I grow older I grow wiser.  This is a 

happy thought I carry so that I can stumble forward 

thinking that perhaps I will not repeat past mistakes, 

while repeating past mistakes.  It keeps me cheerful! 

 

 Back in October, I realized I have been litigating cases in Whatcom County for five years, 

and since then I have been contemplating what I have learned in that time.  A lot of people over the 

ages have said things like óall we know is all we are,ô but I think we are probably better defined by 

what we donôt know.  After six years of being an attorney, I am finally starting to realize the enor-

mity of what I donôt know.  This is not a terrifying experience, but rather a reassuring one. 

 

 When one first starts practicing law, one knows nothing about anything and that is terrifying.  

After a couple of years, however, attorneys start to get overconfident about knowing what they are 

doing...  Without really having encountered the wide-variety or serious traps and pitfalls that a 20-

year veteran has stumbled into and learned from.  My understanding is that after 10 years of practic-

ing, an attorney really starts to understand what it is she or he truly doesnôt know and when reach 

exceeds grasp.  Of course, Iôve also met 30-year practitioners who never seem to have learned these 

lesson!  In any case, after 6 years, I think I am really starting to appreciate my sense of what I donôt 

and canôt know and turning those into important lessons.  A couple of the better ones: 

 

1. No matter how inexperienced, or how incompetent seeming, never underestimate any attorneyï 

prepare for and treat with them seriously.  Not only is a broken clock right twice a day, but for a 

variety of other reasons both tactical and character-wise, as well as your own biases: what you 

see does not always reflect reality. 

2. No matter how sure you are of your case, you must fully educate your client to the fact that 

when parties canôt resolve their disputes and put it in front of the State to decide, things donôt al-

ways turn out like one might expect, and that taking a case to trial always has the inherent risk 

that the judiciary is not going to agree with your ñslam-dunkò case. 

3. No matter how much money someone offers you, if you donôt know what you are doing you are 

doing your client, your profession and your reputation a dis-service by not bringing someone in 

on the case who does know what they are doing or simply referring your client to the best help 

they can get.  

  

But, the really important lessons I have learned about law are as follows: 

(Continued on page 6) 
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1. Personal injury attorneys all love to play poker. 

2. Prosecutors also like to play poker, but always lose to personal injury attorneys. 

3. Estate planning attorneys spend 90% of their time trying to explain to their clients why the $25 

form-will they found online is not a good idea. 

4. Civil litigators are all smiles, but itôs all knives under the table. 

5. Intellectual Property and Immigration attorneys are magical and elusive creatures, like faeries. 

6. When you are a judge, you wake up knowing someone is going to be furious with you today. 

7. Family law requires the broadest skill-set and has both the most and least skilled attorneys.  

8. The longer someone is a public defender, the more fun they are to drink with. 

9.   The longer someone is a prosecutor, the less fun they are to drink with. 

10.   The longer someone has a private defense practice, the more stressed they appear to be. 

11.   The longer someone represents business entities, the more their soul dies a little. 

12.   Prosecution is like having 2 aces up your sleeve. 

13.   Traffic infraction attorneys take their job more seriously than any other type of attorney. 

14.   As a matter of universal law, opposing counsel will leave early to go golfing when most need-

ed. 

 

These are of course, generalities, and I can name an exception to every one!  By writing that dis-

claiming last sentence, each and every reader can now absolve themselves from the rule possibly 

applying to them in any negative way. 

 

The Year in Review: The Good and the Bad for the Whatcom County Bar 
 

The Good: 

 1.  LAW Advocates has a record year, with enormous rates of attorney labor and contribu-

tions showing the State that the Whatcom Bar is at the forefront of addressing the issues of legal 

representation for the indigent in civil matters. 

 2.  Judge Garrett is seated as Whatcom County's first female Superior Court Judge, making 

history. 

 3.  The County and State Governments approved a 4th Judge for Superior Court!!!!!! 

 

The Bad: 

 1.  Whatcom County Superior Court adopts draconian anti-stair usage measures, after years 

of posting signs encouraging us to take the stairs. 

 2.  Unemployment of new lawyers around the country and here in Whatcom remains high. 

 3.  George R.R. Martin still has not published the Winds of Winter.  :(  
 

All in all, as always, the good outweighs the bad for the year. 

 

    ~R! 

 

 

(Continued from page 5) 
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DƻƭŘƳŀǊƪ 5ƛǎǝƴƎǳƛǎƘŜŘ {ŜǊǾƛŎŜ !ǿŀǊŘ ǘƻ ²ŀǎƘƛƴƎǘƻƴ {ǳǇǊŜƳŜ /ƻǳǊǘ WǳǎǝŎŜ {ǘŜπ
ǾŜƴ DƻƴȊłƭŜȊ ŀƴŘ {ŜŀǧƭŜ ¦ƴƛǾŜǊǎƛǘȅ {ŎƘƻƻƭ ƻŦ [ŀǿ tǊƻŦŜǎǎƻǊ wƻōŜǊǘ /ƘŀƴƎ ŀǘ ǘƘŜ 
нуǘƘ !ƴƴǳŀƭ DƻƭŘƳŀǊƪ !ǿŀǊŘ [ǳƴŎƘŜƻƴΦ ¢ƘŜ ƭǳƴŎƘŜƻƴ ǿƛƭƭ ōŜ ƘŜƭŘ CǊƛŘŀȅΣ CŜōǊǳŀǊȅ 
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w9DL{¢9w bh²Η ǿǿǿΦƭŜƎŀƭŦƻǳƴŘŀǝƻƴΦƻǊƎ  
 
¢ƘŜ ƴƻƳƛƴŀǝƻƴ ƻŦ WǳǎǝŎŜ DƻƴȊłƭŜȊ ŀƴŘ tǊƻŦŜǎǎƻǊ /ƘŀƴƎ ŦƻǊ ǘƘŜƛǊ ƭŜŀŘŜǊǎƘƛǇ ǊƻƭŜǎ ƻƴ ǘƘŜ wŀŎŜ ϧ ǘƘŜ /ǊƛƳƛƴŀƭ Wǳǎπ
ǝŎŜ {ȅǎǘŜƳ ¢ŀǎƪ CƻǊŎŜ ŜƳǇƘŀǎƛȊŜŘ ǘƘŜ ŜũƻǊǘ ǘƻ ƳƻōƛƭƛȊŜ ǘƘŜ ŎƻƳƳǳƴƛǘȅ ǘƻ ƛƴƛǝŀǘŜ ŎƘŀƴƎŜ ŎƻƴŎŜǊƴƛƴƎ ǊŀŎƛŀƭ Řƛǎπ
ǇŀǊƛǘȅ ƛƴ ǘƘŜ ƧǳǎǝŎŜ ǎȅǎǘŜƳΦ  ¢ƘŜ [ŜƎŀƭ CƻǳƴŘŀǝƻƴ ƻŦ ²ŀǎƘƛƴƎǘƻƴ .ƻŀǊŘ ŀƭǎƻ ŀŎƪƴƻǿƭŜŘƎŜǎ ǘƘŜ ǎƘŀǊŜŘ Ǿƛǎƛƻƴ ƻŦ ǘƘŜ 
¢ŀǎƪ CƻǊŎŜ ƳŜƳōŜǊǎ ǿƘƻ ƘŜƭǇŜŘ ōǊƛƴƎ ǘƘƛǎ ƛǎǎǳŜ ǘƻ ƭƛƎƘǘΦ ²Ŝ ƛƴǾƛǘŜ ȅƻǳ ǘƻ ƭŜŀǊƴ ƳƻǊŜ ŀōƻǳǘ ǘƘŜ ǇǊƻŎŜǎǎ ŀƴŘ ǊŜŎπ
ƻƳƳŜƴŘŀǝƻƴǎ ōǊƻǳƎƘǘ ŀōƻǳǘ ōȅ ǘƘŜ ¢ŀǎƪ CƻǊŎŜ ōȅ ǾƛǎƛǝƴƎ ǘƘŜ YƻǊŜƳŀǘǎǳ /ŜƴǘŜǊ ŦƻǊ [ŀǿ ϧ 9ǉǳŀƭƛǘȅ ǇŀƎŜ ƻƴ ǘƘŜ 
{ŜŀǧƭŜ ¦ƴƛǾŜǊǎƛǘȅ {ŎƘƻƻƭ ƻŦ [ŀǿ ǿŜōǎƛǘŜΦ ƘǧǇΥκκǝƴȅǳǊƭΦŎƻƳκƳǊофрфŘΦ 
 
²Ŝ ŀǊŜ ŀƭǎƻ ǾŜǊȅ ǇƭŜŀǎŜŘ ǘƻ ŀƴƴƻǳƴŎŜ ǘƘŀǘ ǘƘŜ нлмп tǊŜǎƛŘŜƴǘΩǎ !ǿŀǊŘ ǿƛƭƭ ōŜ ǇǊŜǎŜƴǘŜŘ ǘƻ [ŜƎŀƭ ±ƻƛŎŜΦ  CƻǊ ор 
ȅŜŀǊǎΣ [ŜƎŀƭ ±ƻƛŎŜ Ƙŀǎ ōŜŜƴ ŎƻƳƳƛǧŜŘ ǘƻ ŀŘǾŀƴŎƛƴƎ ƭŜƎŀƭ ǊƛƎƘǘǎ ŀƴŘ ƧǳǎǝŎŜ ǘƘǊƻǳƎƘ ǘƘŜ ƭŀǿΦ  [ŜƎŀƭ ±ƻƛŎŜ ǇǊƻǾƛŘŜǎ 
ŎƻƴǎƛǎǘŜƴǘƭȅ ƘƛƎƘ ǉǳŀƭƛǘȅ ǊŜǇǊŜǎŜƴǘŀǝƻƴ ǘƻ ŀ ōǊƻŀŘ ǊŀƴƎŜ ƻŦ ƛƴŘƛǾƛŘǳŀƭǎ ŀƴŘ ƎǊƻǳǇǎ ƻƴ ǎǳŎƘ ƛƳǇƻǊǘŀƴǘ ǘƻǇƛŎǎ ŀǎ 
ǎŜȄǳŀƭ ŀƴŘ ŘƻƳŜǎǝŎ ǾƛƻƭŜƴŎŜΣ ƳŀǊǊƛŀƎŜ ŜǉǳŀƭƛǘȅΣ ǊŜǇǊƻŘǳŎǝǾŜ ǊƛƎƘǘǎΣ ŀƴŘ Ŝǉǳŀƭ ǇŀȅΦ   
 
¢ƘŜ DƻƭŘƳŀǊƪ !ǿŀǊŘ [ǳƴŎƘŜƻƴ ƛǎ ǘƘŜ ƻƴƭȅ ǎǘŀǘŜǿƛŘŜ ƻǇǇƻǊǘǳƴƛǘȅ ŦƻǊ ǘƘŜ [ŜƎŀƭ CƻǳƴŘŀǝƻƴ ƻŦ ²ŀǎƘƛƴƎǘƻƴ ŀƴŘ [!² 
CǳƴŘ ǘƻ ŎŜƭŜōǊŀǘŜ ŀƴŘ ƘƻƴƻǊ ǘƘƻǎŜ ǿƘƻǎŜ ƻǳǘǎǘŀƴŘƛƴƎ ŀŎŎƻƳǇƭƛǎƘƳŜƴǘǎ ƘŀǾŜ ƘŀŘ ŀ ǇƻǎƛǝǾŜ ƛƳǇŀŎǘ ƻƴ ǘƘŜ ƭƻǿ-
ƛƴŎƻƳŜ ǇŜƻǇƭŜ ƻŦ ƻǳǊ ǎǘŀǘŜΦ   
 
¢ƘŜ [ŜƎŀƭ CƻǳƴŘŀǝƻƴ ƻŦ ²ŀǎƘƛƴƎǘƻƴ ŎǊŜŀǘŜŘ ǘƘŜ /ƘŀǊƭŜǎ !Φ DƻƭŘƳŀǊƪ 5ƛǎǝƴƎǳƛǎƘŜŘ {ŜǊǾƛŎŜ !ǿŀǊŘ ƛƴ мфут ǘƻ ƘƻƴƻǊ 
ǘƘŜ ǇǊƻƳƛƴŜƴǘ {ŜŀǧƭŜ ŀǧƻǊƴŜȅ ŀƴŘ ǘƘŜ CƻǳƴŘŀǝƻƴϥǎ ǎŜŎƻƴŘ tǊŜǎƛŘŜƴǘ ŀǘ ǘƘŜ ǝƳŜ ƻŦ Ƙƛǎ ŘŜŀǘƘ ƛƴ WŀƴǳŀǊȅ мфусΦ   
/ƘǳŎƪ DƻƭŘƳŀǊƪ ǿŀǎ ƪŜŜƴƭȅ ƛƴǘŜǊŜǎǘŜŘ ƛƴ ŀŎŎŜǎǎ ǘƻ ƧǳǎǝŎŜΦ .ȅ ǇǊŜǎŜƴǝƴƎ ǘƘƛǎ ŀǿŀǊŘ ŀƴƴǳŀƭƭȅ ŀǘ ǘƘŜ DƻƭŘƳŀǊƪ [ǳƴŎƘπ
Ŝƻƴ ǘƻ ŀƴ ƛƴŘƛǾƛŘǳŀƭ ƻǊ ƻǊƎŀƴƛȊŀǝƻƴ ǘƘŀǘ Ƙŀǎ ŀǎǎƛǎǘŜŘ ƛƴ ǇǊƻǾƛŘƛƴƎ ƳŜŀƴƛƴƎŦǳƭ ŀŎŎŜǎǎ ǘƻ ǘƘŜ ƧǳǎǝŎŜ ǎȅǎǘŜƳΣ ǿŜ ŀƭǎƻ 
ƘƻƴƻǊ /ƘǳŎƪΩǎ ƳŜƳƻǊȅΦ 
 
¢ƘŜ [ŜƎŀƭ CƻǳƴŘŀǝƻƴ ƻŦ ²ŀǎƘƛƴƎǘƻƴ ƛǎ ŘŜŘƛŎŀǘŜŘ ǘƻ Ŝǉǳŀƭ ƧǳǎǝŎŜ ŦƻǊ ƭƻǿ-ƛƴŎƻƳŜ ǇŜǊǎƻƴǎΦ ¢ƘŜ CƻǳƴŘŀǝƻƴ ŦǳƴŘǎ ǇǊƻƎǊŀƳǎ ŀƴŘ ǎǳǇǇƻǊǘǎ 

ǇƻƭƛŎƛŜǎ ŀƴŘ ƛƴƛǝŀǝǾŜǎ ǿƘƛŎƘ ŜƴŀōƭŜ ǘƘŜ ǇƻƻǊ ŀƴŘ ǘƘŜ Ƴƻǎǘ ǾǳƭƴŜǊŀōƭŜ ǘƻ ƻǾŜǊŎƻƳŜ ōŀǊǊƛŜǊǎ ƛƴ ǘƘŜ ŎƛǾƛƭ ƧǳǎǝŎŜ ǎȅǎǘŜƳΦ  

¢ƘŜ [ŜƎŀƭ CƻǳƴŘŀǝƻƴ ƻŦ ²ŀǎƘƛƴƎǘƻƴ ƛǎ ŀ рлмόŎύόоύ ƻǊƎŀƴƛȊŀǝƻƴΦ ±ƛǎƛǘ ǿǿǿΦƭŜƎŀƭŦƻǳƴŘŀǝƻƴΦƻǊƎ ŦƻǊ ƳƻǊŜ ƛƴŦƻǊƳŀǝƻƴΦ 

LǘΩǎ bƻǘ WǳǎǝŎŜ LŦ LǘΩǎ bƻǘ 9ǉǳŀƭ 

ІІІ 

https://lawfund.wufoo.com/forms/m7x4z5/
http://www.legalfoundation.org
http://tinyurl.com/mr3959d
http://www.legalfoundation.org
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Civil Procedure Corner: The Two Dismissal Ruleð

Two Strikes and Youôre Out 

By Bryan L. Page * 

 

In 2013 I found myself defending a local financial institution in a case 

filed against it in the United States District Court for the Eastern District of 

New York, which is located in Brooklyn, NY. 1  As far as I could tell, there 

was no reason the case was filed in New York other than the plaintiff had 

happened to find a lawyer in New York to sue my client. This was not the 

first time this plaintiff had sued my client in New York. The plaintiff had 

previously filed an identical case in New York state court, but had volun-

tarily dismissed that case before my client was served. With this new fed-

eral case, naturally I filed a Rule 12(b) motion to dismiss for lack of personal jurisdiction and im-

proper venue.  

 

The judge set a hearing on the motion. Luckily I was allowed to appear by telephone and avoided 

having to travel to New York City. But I was looking forward to arguing before a judge I did not 

know, and who appears to have acquired quite a colorful reputation in his 46 years on the federal 

bench. As I was preparing a stellar oral argument the day before the hearing, I received an email 

with notice that the plaintiff had voluntarily dismissed the case against my client.  

 

Initially, I was shocked. The plaintiff gave all indication he was going to put up a fight. After the 

initial shock wore off, my mood then turned to disappointment. The opportunity to give my Clar-

ence Darrow-like oral argument vanished. However, after thinking about it more I began to declare 

victory. The plaintiff had just voluntarily given my client the exact relief we were requestingð

dismissal of the lawsuit. After even more thinking, I found myself wondering if the plaintiff had ac-

tually given us more than we had asked for.  

 

If our motion to dismiss was granted, the case would have been dismissed without prejudice. The 

plaintiff would have been free to re-file the case in a more appropriate court here in Washington. 

However, this was the second time the plaintiff had voluntarily dismissed the case. Did that have 

any significance? It turns out it has great significance.  

 

Generally, a plaintiffôs voluntary dismissal is without prejudice under both federal and state rules. 2  

However, both the federal and state rules provide that a second voluntarily dismissal operates as an 

adjudication on the merits. This is known as the ñtwo dismissalò rule. The federal states that ñif the 

plaintiff previously dismissed any federal- or state-court action based on or including the same 

claim, a notice of dismissal operates as an adjudication on the merits.ò 3  The similar state rule 

states that ñan order of dismissal operates as an adjudication upon the merits when obtained by a 

plaintiff who has once dismissed an action based on or including the same claim in any court of the 

United States or of any state.ò 4 
(Continued on page 9) 
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The dismissal with prejudice is automatically effective once the plaintiff files the notice of dismissal 

in the second action. 5  Furthermore, even if the plaintiff writes in the notice of dismissal that it is 

without prejudice, that label is irrelevant and the dismissal is with prejudice if it is within the con-

fines of the rule. 6  A court has no discretion to disregard the rule and allow the plaintiff a third time 

to file a lawsuit. 7  Also, courts do not look into the plaintiffôs intent or reasons for dismissing the 

case. 8  However, in Washington the two dismissal rule is limited to dismissals that are the unilateral 

act of the plaintiff. 9  A dismissal stipulated to by the defendant does not count. 10 

 

The purpose of the two dismissal rule ñis to prevent the abuse and harassment of a defendant and the 

unfair use of dismissal.ò 11  This reasoning certainly applies to my case where we filed a motion to 

dismiss, prepared for the hearing on that motion, and then the day before that hearing the plaintiff 

voluntarily dismissed the case. I am grateful the court allowed me to appear by telephone. Otherwise 

I probably would not have gotten notice of the dismissal until I had already flown to New York the 

day before the hearing. Then I would have found myself alone in New York City with time on my 

hands and nothing to do. That sounds like a recipe for disaster . . . or a good travelogue article for 

Mr. Majumdar to publish.  

 

Anyway, I hope that is the last my client and I hear from the plaintiff in this case. But if not, we can 

now rely on the two dismissal rule to quickly dismiss any third lawsuit. And the moral of the story is 

plaintiffs and defendants both should be mindful of the two dismissal rule and the effect any volun-

tarily dismissal might have in the future.  

 
 
* Bryan Page is a shareholder at Zender Thurston, P.S. and practices civil trial and appellate litiga-

tion in state and federal courts, with an emphasis on business, commercial, and real estate disputes.  

He can be reached at (360) 647-1500 or bpage@zenderthurston.com.  
 
 

Endnotes 

1. No, I am not licensed to practice in New York. I had to obtain pro hac vice admission to the court. That can be quite a chore if you are 

operating under short deadlines to file a notice of appearance and answer before default is entered in federal court.  

2. Fed R. Civ. P. 41(a)(1)(B) (ñUnless the notice or stipulation states otherwise, the dismissal is without prejudice.ò); CR 41(a)(4) (ñUnless 

otherwise stated in the order of dismissal, the dismissal with without prejudice . . . .ò). 

3. Fed R. Civ. P. 41(a)(1)(B). 

4. CR 41(a)(4). 

5. Commercial Space Mgmt. Co. v. Boeing Co., 193 F.3d 1074, 1078 (9th Cir. 1999). 

6. Id. at 1080; Guillen v. Pierce County, 127 Wn. App. 278, 288, 110 P.3d 1184 (2005). 

7. Guillen, 127 Wn. App. at 288.  

8. Feature Realty, Inc. v. Kirkpatrick & Lockhart Preston Gates Ellis, LLP, 161 Wn.2d 214, 223, 154 P.3d 500 (2007). 

9. Spokane County v. Specialty Auto and Truck Painting, Inc., 153 Wn.2d 238, 245ï46, 103 P.3d 792 (2004). 

10. Id. at 248.  

11. Id. at 245.  

(Continued from page 8) 
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Anneli Anderson 
Kendra Kelly 

Anna Erickson 

Brian Green 

Erin Maier 

Carole May 

Monique Nilsen 

 

PP R O  BB O N O  CC O N N E C T I O N 

tėĈİìÕìĂä ÁÏÏÙěě ġĈ ÷ĥěġìÏÙ ãĈė 
ûĈı-ìĂÏĈāÙ ²éÁġÏĈā /ĈĥĂġķ 

wÙěìÕÙĂġě 
осл-стм-слтф 

²²²²Φ[!²!5±h/!¢9{ΦhwD 

  

Special Thanks also go to our fabulous              
non-attorney volunteers who donated their           
time and talents in November and throughout 

the Year: 

Street Law 

Patty Christensen 
Jill May 

Street Law 

Thank You to the following attorneys for  

agreeing to provide free legal services through  

LAW Advocates in November: 

Rolf Beckhusen 
Brock Binder 

Justin Campbell 
Hon. Edwin Simmers 

Lisa Wochos 

Craig Allen 
Robert Baird-Levine 

Steven Brinn 
Steven Chance 
Pamela Englett 
Karen Fasler 

Christopher Fletcher 
Janice Holmes 

James Hoogestraat 
Adam Karp 

Nathan McAllister 
Terra Nevitt 

 
 
 

Daniel Parsons 
David Porter 

W. Scott Railton 
Jonathan Rands 
Les Reardanz 

Mary Ellen Shields 
David Thorn 
Keith Tyne 

Wayerski Zmolek Injury 
Law Firm 
Cat Zavis 

Zender Thurston 

Tenant Clinic 

Annie Honrath 
Karen Phillips 

On The Money 

Mary Welch 

CHAMPIONS OF JUSTICE 
 

November  

Pro Bono Prize Box 

And the winner isé. 

Congrats! Justin won a gift certificate to Rocket Donuts! 

Justin Campbell  
Access ID  

October & November Donations 

Debtor Clinic 

Lee Grochmal 

A Special Thank You 

To the Thomas and Martina Horn Foundation  

and Saturna Capital for your generous gifts in December. 

òBe always at war with your vices, at peace 
with your neighbors, and let each new year find 

you a better person.ó - Benjamin Franklin 

 

 

 

 

Kudos to Commissioner David Thorn for his weekly vol-
unteer work at LAW Advocates. Since June, Commission-
er Thorn has been providing advice to clients with family 
law questions. His support has been particularly helpful to 
clients with deadlines. 

Office Support 

 

Domestic Violence Clinic 

Ben Ames 

Whitney Bevelacqua-Haggard 

Drew Corwin 

Anna Erickson 

Nicole Moore 

Tenant Clinic Homeless Disability Benefits 

Brian Green Jill May 
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tƻǾŜǊǘŜƴȊŀ 
.ȅ WŜǎǎƛŎŀ !ƴƴ aƛǘŎƘŜƭƭΣ ǇƻǎǘŜŘ ŀǘ  ǿǿǿΦƻǳǊƭŜƎŀŎƛΦŎƻƳ 

Dear Judge, 

I know that Davontayeôs actions caused the deaths of four people. But 
please donôt give him life in prison. He suffers from Povertenza. You 
may not know about this condition but Povertenza is an illness that 

people from impoverished socio-economic backgrounds have. 

Due to the inability to access quality education and employment, 
Davontayeôs development has been stifled. This leads to poor decision 
making and I would further argue that since his neighborhood sees so 
much death and destruction, that he may even suffer from Post Trau-

matic Stress Syndrome in addition to Povertenza. 

Judge, it is clear that Davontaye can not be held responsible for his 
actions. He needs rehabilitation, not prison. Prison would only worsen 

his mental condition.  

Sincerely, 

J.A.M. 

This defense obviously doesnôt work for black  and poor youth. Yet, news outlets are spiraling 

about 16 year-old  Ethan Couch who caused the deaths of 4 people by drunk driving. His defense, 

was that he suffered from ñAffluenzaò a disorder that only the affluent have. According to his law-

yers, Couch was shielded from personal responsibility his entire life. Discipline is not a word in 

his vocabulary. 

 

 

 

 

 

 

 

 

 

 

 

 

(Continued on page 13) 

http://ourlegaci.com/2013/12/13/please-excuse-davontaye-he-suffers-from-povertenza/
http://blacklovespeak.files.wordpress.com/2013/12/affluenza.png
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Judge Jean Boyd sentenced him Tuesday to 10 years of probation but no jail time, 

saying she would work to find him a long-term treatment facility. 

 

But Eric Boyles, who lost his wife and daughter in the crash, said on CNNôs 

ñAnderson Cooper 360,ò ñThere are absolutely no consequences for what occurred 

that day. The primary message has to absolutely be that money and privilege canôt 

buy justice in this country.ò - CNN 

 

Basically, Couch was coddled his entire life and now his punishment is more coddling. 

 

On the flip side, there are millions of under-privileged youth across America, that have lived under 

the worst conditions imaginable. Theyôve witnessed murders, endured hunger, and survived sexual 

abuse. However, upon committing a crime, they are handed down the harshest prison sentences im-

aginable. As Iôve pointed out before, many youth spend years in prison for crimes they didnôt com-

mit because they didnôt have enough money to sway the justice system or get proper legal counsel. 

Itôs a non-laughable joke. 

 

If ñAffluenzaò is real, then I posit that my newly coined ñPovertenzaò be considered. Instead of 

jumping to fill up prisons, letôs start putting youth from disadvantaged backgrounds in treatment fa-

cilities. This would be ideal, but it wonôt happen because there is too much money to be made. This 

is one of the reasons why Judge Mark Ciavarella Jr was able to sell 5,000 children to prisons. 

 

Disgraced Pennsylvania judge Mark Ciavarella Jr has been sentenced to 28 years in pris-

on for conspiring with private prisons to sentence juvenile offenders to maximum sen-

tences for bribes and kickbacks which totaled millions of dollars. He was also ordered to 

pay $1.2 million in restitution. 

 

In the private prison industry the more time an inmate spends in a facility, the more of a 

profit is reaped from the state. Ciavearella was a figurehead in a conspiracy in the state of 

Pennsylvania which saw thousands of young men and women unjustly punished and pe-

nalized in the name of corporate profit. ï Examiner 

 

Most of the children he sentenced are likely to be from backgrounds that are far less privileged than 

anything Ethan Couch has experienced. His sentencing tells us a lot about the American justice sys-

tem and how deeply embedded economic disparities are when it comes to accountability. Essential-

ly, the poor are expected to be more accountable for their actions while the wealthy are viewed as 

inherently respectable (especially if theyôre white). Being from what people view as a ñgoodò fami-

ly can go a long way. This opens the door for more opportunities and the right to be viewed as non-

threatening even when your actions prove otherwise. This is exactly why racial and economic ine-

qualities are an on-going battle. 

 

(Continued from page 12) 

http://www.cnn.com/2013/12/12/health/affluenza-youth/
http://www.examiner.com/article/pennsylvania-judge-sentenced-to-28-years-prison-for-selling-teens-to-prisons
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Legalized Marijuana and the Border.   

 

Weôve been getting questions from Canadians and 

the Canadian press on how Washington Stateôs Initiative 

502 and Colorado's Amendment 64 will impact U.S. im-

migration and the border, since marijuana possession 

and other related offenses are still illegal under federal 

law.  

 

Immigration and marijuana donôt mix well. U.S. im-

migration law is particularly strict in regards to narcot-

ics, and there is a long history of federal cases related to 

marijuana use. Probably the most famous case was in 

1973 when John Lennon was ordered to be deported for 

a past marijuana conviction in England. He won that 

case, but only after a long court battle. The cause of de-

portation order was supposedly a pretext for Lennonôs 

removal, as his activist efforts were unpopular in certain 

quarters. In 2006, the battle was memorialized in the 

movie The U.S. v. John Lennon. 

 

There are plenty of reasons to believe that federal law 

will continue to trump state law when it comes to immi-

gration and marijuana, at least in the short term. Mariju-

ana continues to be listed as a controlled substance un-

der the U.S.ôs Controlled Substances Act, and the illegal 

use of controlled substances continues to be prohibited 

under the U.S. Immigration and Nationality Act.  Initial 

indications from U.S. Customs and Border Protection 

are that the officers at the border will continue to en-

force the federal laws over Washington and Coloradoôs 

experiments in legalization. 

 

Under current law, a person can be found inadmissi-

ble to the United States for (1) a conviction related to 

marijuana, (2) for simply admitting to committing the 

essential elements of any marijuana related offense; (3) 

for reason to believe a person is trafficker of controlled 

substances; (4) or for being a drug abuser.  This is a non

-exhaustive list, but what I wish to highlight is that a 

conviction isnôt required to bar admission to the U.S.  

Once a person is deemed inadmissible, theyôll likely 

need to seek a waiver, which is expensive and time-

consuming to obtain. 

 

Conversations with border officers may go down any 

number of ways, and of course will be steered by the 

officers. Some may take an interest in the issue, and 

some may not. There is always a human element in-

volved with the border, and if you live around here, you 

probably have a border story. Notably, though, lying to a 

border officer can have serious consequences, as misrep-

resentation is a basis for inadmissibility and immediate 

expedited removal. 

 

Now, if an officer at the border knows that a person 

intends to engage in a violation of the Controlled Sub-

stances Act, they can find that person inadmissible for 

seeking to enter the U.S. for an illegitimate purpose. 

Such a finding would not necessarily require future 

waivers, but it could, if, for example, the agency decided 

that a person prove they are not a drug abuser. Hopeful-

ly U.S. Customs and Border Protection adopts a trans-

parent and uniform approach, as these state laws are sure 

to confuse people. 

 

Other issues are bound to come up too, which What-

com noncitizens should know about. For example, a vio-

lation of the Controlled Substances Act could impact all 

sorts of future immigration-related applications, such as 

trusted traveler applications (e.g. NEXUS), permanent 

residence applications, and naturalization applications. 

Business attorneys:  your foreign investor clients risk 

running afoul federal controlled substance trafficking 

laws if they get involved in financing marijuana busi-

nesses. This in turn could have serious immigration im-

plications for both the investors and their families. 

 

Time will tell how this all plays out. The U.S. Attor-

ney General has issued at least three separate memos to 

its attorneys on how to address state legalization of ma-

rijuana cases in the medical and recreational contexts. In 

brief, these memos encourage prosecutorial discretion in 

certain circumstances, but by no means cede federal au-

thority over marijuana-related activities. The federal 

government has on occasion and recently closed some 

medical marijuana dispensaries and grow operations in 

Washington State and Colorado, and so it is clearly not 

turning a blind eye. 

 

For the time being, better safe than sorry seems to be 

the most advisable policy for noncitizens in relation to 

these new state legalization laws. 

ACROSS THE LINE :      BORDER  & I MMIGRATION  UPDATE  
By Scott Railton                             Cascadia Cross-Border Law                srailton@americanlaw.com  

1305 11th Street, Suite 301           Bellingham, WA 98225      Tel: (360) 671-5945                                www.cascadiaimmigrationlaw.com 

mailto:srailton@americanlaw.com
http://www.cascadiaimmigrationlaw.com
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Legal History Corner: ¢ƘŜ [ŜƎŀƭ IƛǎǘƻǊȅ ƻŦ tŀƭŀǳ  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(Continued on page 16) 
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¢ƘŜ !ƳŜǊƛŎŀƴ wŜǾƻƭǳǝƻƴΣ ǎŜǘ ǘƻ vǳŜŜƴΩǎ .ƻƘŜƳƛŀƴ wƘŀǇǎƻŘȅ. 
As found on the internet by Rajeev 

 

  


