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The President’s Column
By Paula McCandlis, WCBA President 2014

Why I Fly My Flag on the 4th of July
Every 4th of July, I unfurl my Stars and Stripes on a pole that juts off
my front porch. On a few occasions some of my family and friends act surprised that I have a flag, let alone that I bother to fly it from my house. On
these occasions, I can’t help but share the story of why I fly my flag.
My father died in the Vietnam War. I was a baby at the time. As a
young girl, I recall a neatly folded flag kept in the bottom of a trunk of metals, uniforms, and memories at my mother’s home.
When I graduated from Port Townsend High School, I knew I had to put myself through college, and I knew that I was eligible for veteran’s benefits to help with that endeavor. I researched the
cheapest community colleges in the country and found that California charged $80 a semester. I graduated from high school on a Friday night, and Monday morning with $400, a bag of clothes, and a
plane ticket, I moved to Los Angeles. I was seventeen. I knew one person in LA who arranged for
me stay on his mother’s couch for a month. I found a job, a house with roommates, and I enrolled in a
local community college.
The first day I stood in line to obtain my VA benefits, I was struck by how long the line was. It
wound its way down a corridor and outside a building. I looked at so many young people who I assumed, like me, had lost a father in the war. Indeed, you could tell we had the same benefit because
we were given a very specific blue-colored slip of paper that needed to be signed by our professors. If
you saw a yellow slip or cream slip, you knew that student had a different type of VA benefit.
Every quarter the lines decreased until near the end of my university career, there were just a
few of us, and we knew to ask for the blue slip.
A
t some point, my benefits were interrupted. Put another way, the check did not come in the
mail. I proceeded to make calls to the L.A. V.A. to try and figure out what happened. The next day,
my doorbell rang, and I stood staring at a uniformed man holding a neatly folded U.S. flag. He told
me he was sorry for my loss and to accept this flag on behalf of the United States Government. He
handed me the flag and an envelope. At first, I wondered if my school money was in the envelope but
instead there was a letter saying how sorry the United States Government felt about my death. Me!
Dead! I called the VA and explained that I was very much alive and that my father was dead. To this
day, I have no idea how this mix-up occurred but it was ultimately straightened out.
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So the flag I fly on the 4th of July is my own.

Letter from Meridian H.S. to the Whatcom County Bar
Paula,
On behalf of the Meridian Mock Trial team I would like to thank you and the Whatcom Bar
Association for its generous support of our team and Mock Trial is Whatcom County.
As you probably are aware, this program is tremendous and is without doubt the most
challenging high school academic program. Students at Meridian will begin preparation in
October for the District competition in late February. The State competition is in late
March. The amount of work students put in is remarkable, writing speeches, crafting directs and crosses, developing strategies, learning the rules of evidence. To see the students grow in their understanding of the law is great but they gain so much more in terms
of confidence, poise, speaking ability, and thinking on their feet.
As a team we would not have the success we do without the help of Steve Chance and
Emily Beschen (as well as Judge Deborra Garrett). Steve and Emily met with us after
school to hone our questioning skills, they helped edit speeches, and they explained the
rules of evidence. We can't thank them enough for their help. They are helping give lawyers a good name in our community!!
Thank you so much for your contribution to help cover the costs of our trip to the State
competition. Meridian is not the wealthiest of districts so your assistance truly makes it
possible for us to participate in this program. Thank you again.
Sincerely,
Steve Lawrence
-Meridian High School
194 W. Laurel Rd.
Bellingham, WA 98226
360-318-2215
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

WHATCOM SUPERIOR COURT— NOTICE FROM COMM. HEYDRICH
Effective June 5, 2014 the start time for the Thursday Domestic Violence calendar is being changed to 9 AM.
This change is effective until further notice for that date and all Thursdays thereafter. This will result in all of
our weekly DV calendars starting at the same time and will hopefully lessen confusion about start times.

Furnished Bay-view Office for Rent in Bellingham— $925/mo with free parking
Quiet, private building only 6 blocks from courthouse. Long-established law firm in building making
changes due to retirement of a partner. Rent includes reception, telephone answering, use of conference room, high speed internet, all utilities, and use of kitchen, copier (15¢ per page) and fax
machine (LD phone charges only). Bookkeeping and secretarial services available as needed for extra charge. Parking lot for clients and free onstreet parking for you. Office available January 1, 2014.
Please call 647-0234 for more information or to set up appointment to view office.
Two offices for rent in Executive Suites on Prospect. Tenant will have shared use of two conference
rooms, receptionist to answer phones and greet clients. These two offices have their own individual
thermostats to control heat and air conditioning. Signage is available for business name and free parking for clients. Permitted parking is available for tenant. One office is 152 sq. feet for $600.00 per
month. The other office is 216 sq. feet for $800.00 per month. The monthly rental amount includes
heat, electricity, water, sewer, garbage, and internet access. Call Katti Esp at (360) 715-3100.
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Civil Procedure Corner: Controlling Appellate
Authority
By Bryan L. Page *
Controlling Authority of Decisions from the Washington Court of Appeals
Having three divisions of the Washington Court of Appeals can be confusing
if the divisions disagree on an issue. This article will try to shed light on
what happens in situations like that.
Obviously, the Washington Supreme Court is the court of final review. Its
opinion on an issue is binding on all lower courts such as the Court of Appeals and the lower trial
courts. But things get more complicated when the Washington Supreme Court has not ruled on an
issue.
Before we dive into the various scenarios that can arise, it is helpful to look at how the Court of Appeals is organized. The Washington Court of Appeals is a unitary court that is structured as a single
court of appeals. 1 This is different than the federal circuits, which operate as separate court systems.
Although the Court of Appeals is a single court, it sits in three separate geographic regions called divisions. 2 This explains our use of phrases like “Division 1 of the Court of Appeals” or “Court of
Appeals, Division 1” rather than phrases like “United States Court of Appeals for the Ninth Circuit”
or the “9th Circuit Court of Appeals.”
Because the Court of Appeals is considered a single court, if there is only one decision from a division, trial courts throughout the state are bound by that decision even if they are in a different division. 3 Thus, a decision from Division 3 is binding on trial courts in Division 1 (including Whatcom
County) provided there is no decision from Divisions 1 or 2. But things get more complicated when
there are different opinions from different divisions.
At the appellate level, a Division of the Court of Appeals is not required to follow the decision of another Division. 4 Thus, when deciding an issue on appeal, Division 1 is not bound by the decisions
of Divisions 2 or 3. However, decisions from other divisions can serve as persuasive authority. 5 Division 1 is free to agree with the other divisions.
But things get complicated at the trial court level. The complication arises because there is no requirement that a trial court follow one division’s ruling over another. This is true even if the division
in which the trial court sits has ruled on the issue but another division has decided differently. Thus,
if Divisions 1 and 2 have ruled differently on an issue, a trial court in Whatcom County is not required to follow Division 1. There is no clear guidance on how a trial court is to proceed when faced
with conflicting rulings from different divisions. 6
(Continued on page 7)
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Professor Mark DeForrest of Gonzaga University School of Law offers four ways the problem
could be solved:
1.

Washington could adopt the federal model and a trial court could be required to simply
follow the ruling of the division in which the trial court is located.

2.

An intermediate court of appeals overseeing the whole state, which would operate
above the current Court of Appeals and below the Washington Supreme Court, could
be created to resolve splits between different divisions.

3.

A “first to the post” system could be adopted in which the first decision by one of the
divisions functions as binding precedent for the other divisions and all trial courts.

4.

The trial judge could decide to follow the ruling of the division the trial judge thinks
the state supreme court will adopt. 7

Professor DeForrest favors the fourth approach. 8 However, this author believes that in practice a
trial court is likely to follow the ruling of the division in which the trial court sits, notwithstanding a
contrary ruling from a different division. Alternatively, the trial court could decide to follow the ruling of the division whose reasoning is clearly superior to the contrary rulings by other the divisions.
Unfortunately, confusion will still exist about how to resolve conflicting rulings between divisions
of the court of appeals at the trial court level until guidance is provided to trial courts on how they
should resolve those conflicts.
* Bryan Page is a shareholder at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 647-1500 or bpage@zenderthurston.com.
Endnotes
1. Washington Const. Art. IV, Sec 30 (“judicial power is vested in a court of appeals”); RCW 2.06.010 (there is established “a court of appeals as a court of record”); Mark DeForrest, In the Groove or in a Rut? Resolving Conflicts
Between the Divisions of the Washington State Court of Appeals at the Trial Court Level, 48 Gonz. L. Rev. 455, 456
(2012).
2. RCW 2.06.020.
3. DeForrest, supra, note 1, at 457 (citing Marley v. Dep’t of Labor & Indus., 72 Wn. App. 326, 864 P.2d 960
(1993)).
4. State v. Schmitt, 124 Wn. App. 662, 669 n.11, 102 P.3d 856 (2004); Marley v. Dep’t of Labor & Indus., 72 Wn.
App. 326, 330, 864 P.2d 960 (1993).
5. DeForrest, supra, note 1, at 488.
6. Id. at 456.
7. Id. at 491–511
8. Id. at 511–12.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“Humility: Confessions of Ignorance & Other Tales”
Subtitle: My mind gets blown by the Court of Appeals—Div. I, II and III
Subtitle 2: I need a hardscrabble Paula story
Subtitle 3: Happy July Holidays, Dan Parsons
While I generally try to heed Abraham Lincoln’s attributed saying: “Better to remain silent
and be thought a fool than to speak out and remove all doubt;” I also feel that a man should expose
his ignorance from time to time in order to keep himself humble and honest. I don’t know if I
should be embarrassed to admit because it is a gap in my personal knowledge as a lawyer, or if I
am embarrassed for our profession because I suspect most people held the same view I did. In
reading Bryan Page’s Civil Procedure Corner… I was totally blown away… I had always thought
Washington’s Appellate Courts operated just like their Federal counterparts and could exclusively
bind the courts geographically below them to their holdings… In fact, I am fairly certain I have argued, successfully, that a Div. I opinion is binding and opposing counsel’s Div. III holding is all
nonsense and irrelevant as Div. I had ruled differently on the same issue. So, it can’t just be me,
because some Judges appear to have held this opinion as well. That Washington has a Unitary
Court of Appeals that meets in 3 different places, totally exposed my ignorance about a major part
of the job I do day-to-day, and will probably change the way I practice law.
Good, confession of ignorance done, I will move on to other feelings of inadequacy, such as
my lack of a Hardscrabble Paula McCandlis story. Buried in the middle of Paula’s Column I read
some allusion to making good from nothing and dying in the process; but it translated into my head
as follows:
Once Upon a Time... Paula was a poor country girl from the backwoods of
the Olympic Peninsula (that’s where Port Townsend is, right?), where
she spent her days climbing the hills of Mt. Olympus with her herd of
feral Mountain Goats she had befriended and gleaning wild mushrooms
to sell to tourists at the ferry terminal (I bet you wondered where that
$400 came from!). From time to time, a kindly truant officer would
run her down and take her to school where she would ace her tests;
this was fortunate, as one day, when digging a well in her backyard,
she found a chest with her father’s possessions and a map to L.A. Deciding to see the world, she ended up renting the corner of a closet in
(Continued on page 9)
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central Compton where she took a job reviving junkies that O.D.ed at
night, while going to school during the day. She convinced the school
to take only $80 a semester, as one of her “roommates” was extracting protection money from the school, and funding a scholarship
for wayward youth with the protection racket money. Then, eventually, after that, some how, she became the attorney we all know (but
who can also secretly yodel to mountain goats and now has more
than $400).

See? That makes my story considerably more boring and less hardscrabble:
Rajeev didn’t think about what to do with his life, instead he spent
highschool reading fantasy novels, until, one day, to his surprise, his
parents dropped him off at an upper middle class private school,
where he was terribly homesick, but nevertheless managed, through no
apparent skill of his own, to continue to fall bass ackwards into piles of
good fortune and bureaucratic-negligence-in-his-favor, until, eventually, some how, he became Whatcom County Bar Journal’s most famous currently serving editor (he also knows a lot about Chinchillas).

I think I need to work on that story, it is not quite a so compelling. I should have put in the bit
about being raised by Wolverines in Idaho’s mountains and only learning English at 26. Fortunately, I don’t really need a good story, because when one tries futilely to be humble enough, the
stories of the people and the world around them, are amazing enough (without embellishment)
to leave me in joyful awe endlessly.
I noticed that it is Ramadan, a holiday where there is focus
on humility, so I wanted to say Happy Ramadan to my Muslim attorney friends and to the humblest man I know, Dan
Parsons. I also noticed that it is the 4th of July, which is not
traditionally a humble holiday… but perhaps, we could exert
humility when holding the 1/4 stick of dynamite in our hands
as we go to light it… everyone have a fun and safe 4th!
~R!

J U L Y 2 01 4

WHATCOM COUNTY BAR

PAGE 10

J U L Y 2 01 4

WHATCOM COUNTY BAR

PAGE 11

WHATCOM COUNTY BAR

J U L Y 2 01 4

Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $6.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org

ARBITRATION, MEDIATION AND
CONSULTATION SERVICES
Mark B. Packer offers his services as an arbitrator,
mediator, and consultant on complex legal issues to
the members of the Whatcom County Bar. He has
been engaged in the private practice of law in Bellingham for the past 42 years, primarily in the areas of
business, real estate, and estate planning. He is a
1968 graduate of Harvard Law School and is a past
member of the Committee of Law Examiners of the
Washington State Bar Association (1992-1994) and
Chairman of the Bellingham Planning Commission
(1977-1981).
Contact him at:
Law offices of Mark B. Packer
P.O. Box 1151 Bellingham, Wash. 98227
Suite 180, Bellingham Towers,
119 N. Commercial Street, Bellingham
E-mail: packer@nas.com Phone: 671-1500
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1926 Rucker-Fuller Roll Top Desk
Originally purchased by Los Angeles County directly
from the Rucker-Fuller Desk Company of San Francisco
as a "Supervisor's Desk" and subsequently purchased by
my family in 1963 (two owners, total). Desk is solid mahogany, 72" x 40" x 43". Roll top and all drawers work
perfectly; all original locks and key present. Price includes copy of original property record card from Los Angeles County dated 1/27/26 and the old fluorescent desk
lamp shown in the photo. $1,900.00. Call or text Mike
Hogen at 360-303-1431.
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The 9TH Annual WSBA Solo & Small Firm Conference --

The Small Firm Advantage: Innovative
Tools, Technology and Strategies to Leverage Your Practice
Conference Date:
Location:
CLE Credits:

July 24, 2014 – July 26, 2014
Hilton Vancouver, Washington
Ethics: 3.00, General: 12.24

Register for the Conference and check out the brochure
at: https://www.mywsba.org/OnlineStore/
ProductDetail.aspx?ProductId=6635566&page=sem&mt

Office Space for Lease
222 Grand Ave – Suite E

Over 2200 SF of well located and professionally appointed office space in Downtown Bellingham. Take
advantage of easy access to City and County government offices and downtown businesses. This suite
offers built out private offices, mezzanine, skylights,
reception, underground parking and kitchenette.
Call Kirby Jones at 360-383-7789
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Whatcom County Bar Association
June 4, 2014 Meeting Minutes
12:15 Meeting Called to Order by President McCandlis
Guests James Brown (investigator) Kim Harris (diversity training) Alex Brittain (2L Willamette) and Elena Yeager (1L SU) introduced.
May minutes were approved unanimously.
Treasurer’s Report
Olivia Burkland reported the latest numbers. May bottom line was $55,828.43.
The report was unanimously approved.
Events/Announcements
President McCandlis let the association know Mr. Dennis Archer passed away May 22 nd.
WWL announced their first Brown Bag Lunch session in May – more to come.
The Bar Golf Tournament is August 15, 2014; deadline for registration is August 8, 2014. Look for all kinds of reminders in the
next month or so.
Committee Reports
LAW Advocates – Terra Nevitt reported.
Volunteer drawings for April and May.
Reminder of Volunteer appreciation event at Boundary Bay on June 22.
July 25 is the next CLE – should be great so sign up now!
Food Co-Op Shop-on occurs July 26. Opportunity to support LAW Advocates.
Lawyers Take Orders will be October 17, 2014 at the Bellingham Country Club. Attempting to reach out a bit more to all
aspects of the community so may look a little different this year.
Old Business
None.
New Business –
Judicial Evaluation Committee needs to be created to address 4 th position in Superior Court.
Let Jim Brittain or Paula McCandlis if you or someone you know would like to serve on the committee.
Motion to have an interim committee created in order to promptly address the new judicial position passed unanimously.
Liberty Bell award was given to Mental Health professionals at Collaborative Law Group – Pat Henderson, Kathleen Westover, and Kira
Lieberman. They offered some very heartfelt thoughts and anecdotes about a more human-centered approach to dissolution/custody.
12:53 pm meeting adjourned. Social Time followed.
By: Thomas P. Lyden

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

1/2

full page . . . $100/mo.
10.00” H x 7.90” W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .

1/4

