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The President’s Column
By Mark Kaiman, WCBA President 2015

The Rewards of Representation
I recently had a meeting with a very bright and thoughtful WWU student who was seeking advice about applying to law school. The student had
been given my name by Professor Daniel Warner, who has taught a business law class at Western for
many years. When I was a young undergraduate, I really had no idea what I wanted to do when I grew
up. (Well, I did want to be an Astronaut, and still do. If NASA calls, I will volunteer for any mission.
NASA Administrator Charles Bolden, I’m sure you’ve received my emails!) Purely by chance, I
signed up for Professor Warner’s business law class one summer. Professor Warner made contracts,
agency, and business entities come alive for me, and it was that summer course that inspired me to
work hard and go to law school. I will never forget that moment when an attorney and great educator
changed the course of my life, so anytime a student asks for my advice, I am more than happy to give
it.
The young lady contemplating law school had a lot of questions, but the one that really made
me think was “what is the most rewarding aspect of your job?” We had previously been discussing the
enormous cost of law school, and the stress associated with practicing law once you’ve graduated and
passed the bar. I was concerned that I might be giving her an overly jaundiced view of the practice of
law, so I put some thought into my answer. “The reward,” I told her, “is helping people and making
their lives even a bit better because I represented them well.”
We are in an extraordinarily difficult and stressful profession. When we’re under the crushing
weight of a deadline, or working 15 hour days during a jury trial, it can be easy to forget where we all
were a decade or two ago. We also tend to forget all of the people we’ve helped, or how we safeguard
individual rights and constitutional protections, because sometimes the daily grind can just wear you
out. For that reason, I find it thoroughly enjoyable to talk to students, and once again see the legal pro-
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fession through their eyes, full of hope and promise. I’ve often said that being an attorney is a marathon, not a sprint, and interacting with law students or even potential law students is a great way to
remember why I got into this in the first place. I hope I was able to impart to the young lady from
Western that doing something difficult means that it’s worthwhile, and that I’m proud to be able to
touch so many lives. Who must do the hard things? He who can.

Editor’s Pick—Reader Submitted Photo
Sunset over Lummi Island. Photo taken by The Honorable Judge Michael Bobbink.
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Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at
my own well-equipped home office. Rates variable by complexity of work; minimum 3
hours.
Contact me directly as follows:
Carol Sheppard (770)366-8186 or CSSheppard100@gmail.com.

CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!
Two offices for rent in Executive Suites on Prospect. Tenant will have shared use of two conference rooms, receptionist to answer phones and greet clients. These two offices have their own individual thermostats to control heat and air conditioning. Signage is available for business name and
free parking for clients. Permitted parking is available for tenant. One office is 152 sq. feet for
$600.00 per month. The other office is 216 sq. feet for $800.00 per month. The monthly rental
amount includes heat, electricity, water, sewer, garbage, and internet access. Call Katti Esp at (360)
715-3100.
Furnished Bay-view Office for Rent in Bellingham— $925/mo with free parking
Quiet, private building only 6 blocks from courthouse. Long-established law firm in building making
changes due to retirement of a partner. Rent includes reception, telephone answering, use of conference room, high speed internet, all utilities, and use of kitchen, copier (15¢ per page) and fax
machine (LD phone charges only). Bookkeeping and secretarial services available as needed for extra charge. Please call 647-0234 for more information or to set up appointment to view office.
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Civil Procedure Corner
By Bryan L. Page *

Venue Primer
Jurisdiction is an important concept relating to where a lawsuit
may be brought against a defendant. But an equally important, but sometimes forgotten, concept is venue. The two concepts are fundamentally
different. Jurisdiction relates to the power of the court to hear a particular
kind of case (subject matter jurisdiction) and the power of the state courts
over the parties (personal jurisdiction). However, venue relates to the
proper county within a state where a lawsuit may be brought.
When thinking about venue, it helps to differentiate between two types of lawsuits: (1) local actions
and (2) transitory actions.
Local actions are those lawsuits involving title to or possession of particular real property or personal property. This includes lawsuits involving adverse possession, foreclosure of a mortgage or
security interest, or enforcement of other liens. These types of lawsuits must be brought in the
county in which the property is actually located.1 Thus, the term “local action” refers to the fact
that these actions must be brought in the county where the property is physically located.

All remaining lawsuits are generally called transitory actions. This includes lawsuits for breach of
contract or torts like negligence. The term “transitory action” refers to the fact that, unlike local actions, transitory actions do not have to be brought where property is located. Generally, in transitory
actions, the plaintiff has “the option of suing either in the county in which the cause of action or
some part thereof arose, or in the county in which the defendant resides, or if there be more than
one defendant, where some one of the defendants resides, at the time of the commencement of the
action.” 2 If a defendant is an individual, the choices are limited to where the individual resides or
where the claim arose. But what about lawsuits against corporations?
Luckily, the venue statutes provide a plaintiff with many choices on where to sue a corporation.
First, the statutes define residence of a corporation “to be in any county where the corporation: (a)
transacts business; (b) has an office for the transaction of business; (c) transacted business at the
time the cause of action arose; or (d) where any person resides upon whom process may be served
upon the corporation.” 3 So a corporate defendant could be sued in any one of those places. Also,
another statute gives more options to a plaintiff to sue a corporation in any of the following places:
“(a) in the county where the tort was committed; (b) in the county where the work was performed
for said corporation; (c) in the county where the agreement entered into with the corporation was
made; or (d) in the county where the corporation has its residence.” 4
While these are the general rules of venue, other statutes may have more particular venue require(Continued on page 7)
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ments for special types of actions or for lawsuits against particular types of defendants. 5
Notwithstanding the many statutes relating to venue, parties can make agreements about where
lawsuits between them may be brought. These are often called forum selection clauses. It is common to see them in contracts. We will save a discussion of the validity and enforceability of the
types of clauses for another day. But generally courts do enforce these provisions.6
If a plaintiff brings a lawsuit in the wrong venue, usually a party must timely object to improper
venue or the objection will be deemed waived.7 It is important to remember that improper venue
is a CR 12(b) defense.8 Thus, it must be raised in the answer or a pre-answer motion or it will be
waived.9 If made by pre-answer motion, remember that all other CR 12(b) defenses must be consolidated in that motion too.10 Typically the defendant asserts improper venue as an affirmative
defense in its answer. Then the defendant can later file a motion on the improper venue. While
there is no firm deadline by which a motion must be brought, it should be brought within a reasonable time to avoid being deemed waived.
The general remedy for a case being brought in an improper venue is simply for a change of venue rather than complete dismissal of the case. Thus, the improper county will simply transfer the
case to the proper county. Many times the parties have differing opinions on which county would
be best to litigate a case. A certain level of strategery is involved.11 When filing a case, plaintiffs
should pay attention to venue rules and choose a proper county to avoid the case being transferred
to a potentially less favorable county. Defendants should make sure plaintiffs choose a proper
county. If an improper county is chosen, defendants should consider if the case could be moved to
a more favorable county. But we will have to save a detailed discussion of change of venue procedures for another article.
* Bryan Page is a shareholder at Carmichael Clark, P.S. (formerly Zender Thurston) and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business,
commercial, and real estate disputes. He can be reached at (360) 647-1500 or
BPage@CarmichaelClark.com.
Endnotes
1. RCW 4.12.010.
2. RCW 4.12.020(3); RCW 4.12.025(1).
3. RCW 4.12.025(1).
4. RCW 4.12.025(3).
5. See, e.g., RCW 4.92.010 (actions against the state); RCW 11.96A.050 (trust and estate actions); RCW 36.01.050 (actions against a
county).
6. Karl B. Tegland, 14 Wash. Pract., Civil Procedure § 6:15 (2d ed.).
7. Eubanks v. Brown, 180 Wn.2d 590, 595, 327 P.3d 635 (2014).
8. CR 12(b)(3).
9. Id.; CR 82(b).
10. CR 12(g).
11. See Saturday Night Live (NBC television broadcast Oct. 7, 2000), available at https://www.youtube.com/watch?v= nOUuKQlGdEs
(in which comedian Will Ferrell playing the character George W. Bush used the word “strategery” to describe his 2000 presidential campaign).
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Ramblings of a Small Time Country
Lawyer
~By Rajeev!

“How Does One Practice Law, as
a Man?”
Subtitle:

‘The A nswer is: Politically Incorrectly’

Sometimes I wonder whose bright idea it was to give me a column. That’s just one of the
many things I wonder about while doodling in CLEs. These days, though maybe it was always the
case, in CLEs there are often ethical components tacked on, and more often than not they may involve a discussion about diversity and the law. Often these kinds of topics arise:




What does it mean to be a woman and a lawyer at the same time?
How does one practice law authentically 1 as a minority?
What are the inherent and institutional micro-aggressions embedded in the practice of law
that prevent us from achieving full mindfulness over the complex and empowering perspectives and styles which would yield enlightenment and usher in the Legal Profession’s Age of
Aquarius?

I tend to doodle a lot. Not that I don’t think these issues are important, but I really like doodling
while I think deep thoughts about these issues. And sometimes I wonder: what does it mean to be
an attorney and a white man at the same time? Is that a question being asked by anyone? People
might say that attorney-ness itself and its institutions are defined by being a white man, but given
that more women are entering law than men, as well as increasing amounts of minorities of all
stripes,2 it seems law must not be set up in such a way that it is inherently more attractive to white
men. Indeed it might even be an “unmanly” profession given greater rates of women entering the
field than men. While I am probably Whatcom County’s most famous white attorney, I think I will
limit my investigation to “being a Man” as even I know when not to touch the 3rd rail of racial
jest.3
Often when the topic of women and the law comes up, the word “balance” gets thrown
around a lot… finding a balance between this and that: work and home; leaning-in and being authentic to one’s inclinations; preserving one’s identity as a woman and conforming to preconceptions about lawyers. I kind of feel these issues confront all people in the law, including men, but
the word “balance” comes up a lot, so through quasi-quantitative observation, I make the premise
that “balance” is somehow key to the very subconscious culture of being a woman and an attorney–
but I don’t know, I’ve never been both a woman and an attorney at the same time.
What I do know, is that I have simultaneously been both a man and an attorney. So, I should
be able to call myself as an expert witness on the topic. Yet, even as I voir dire myself, I find I lack
(Continued on page 9)
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the answers to some questions, like: Can you practice law
as a man and shear the manly facial hair from your face,
completely leaving it like a woman’s? I am not sure. I
think…. I may have done this once in early 2009, but if I
did I must not have liked it. The last two times I remember deliberately removing my facial hair was on 9/11 and
I was working for the Federal Govt., and I thought it
might make them less likely to shoot me if I did so; and
when I visited Burma under the military rule days and I
wanted to stay cool and blend in better. So, there are
questions, I have to admit I may not know the answers to.
What I do know is this, we have to start from the beginning. What makes men whole? What is best in life for a
man? That answer has been provided by our primordial archetype and known to all men:
[To] crush your enemies,
[to] see them driven before you,
[and to] hear the lamentations of their women.4
I consulted the RPCs, however, and it appears this model of a fulfilled life for men is not at all appropriate to the practice of law. I tried to confirm my conclusion with the State Bar’s ethics hotline,
but like always they refused to give an opinion and would only read aloud to me the very sections
of the RPC that I brought to their attention and wanted to query them about. They sounded extra
nervous this time though. Maybe my aura of manliness was overwhelming them telephonically?
Okay, so that doesn’t work as a model for being a man and practicing law, plus as we know
whole reason lawyers were invented was to avoid crushing and driving (admittedly a lot of work). I
was starting to get a little frustrated at this point after dealing with the ethics hotline, so I took a
break to go knap some flint and split some logs. While I was out sweating in the cold, I thought to
myself about other alternative models of what it means to be both a man and a lawyer, and musing
on lawyers’ place in society. Alexis de Tocqueville, wrote:

In America there are no nobles or men of letters, and the people is apt to mistrust the
wealthy; lawyers consequently form the highest political class, and the most cultivated circle of society... If I were asked where I place the American aristocracy, I should
reply without hesitation that it is not composed of the rich, who are united together
by no common tie, but that it occupies the judicial bench and the bar.5
Oh, okay, you know what? That’s something I can work with. Aristocracy and manliness have a
long history. Across the world and across a multitude of cultures, the enforcers, administrators and
givers of earthly law have been born out of the warrior aristocracy. 6 Whether that be Japanese samurai, European knights, Indian kshatriya, Egyptian pharaohs, Mesoamerican pīpiltin, etc. these so(Continued on page 10)
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cial strata not only produced killers, but also fastidious clerks, scribes and ultimately lawyers, hoping to create order and control over the Earth. And these people... people I can understand, these
warrior castes, these aristocrats trying to play the revolutions of the Enlightenment so fine that they
had to become lawyers of the people or flee lest they lose their heads. Not to say that physically
“not losing one’s head” is a trait associated with these aristocrats; after all honor and discipline in
the face of death are hall marks of functional aristocracies (de Tocqueville, and some academic descendants, blamed the deterioration of these traits and corruption creeping into the aristocratic classes that led to social collapse, and ultimate renewal of re-envigored responsible aristocratic classes).
So then, perhaps an answer to the question of what it means to be a man and a lawyer, means what
does it mean to be of the aristocrat class? History tells us, that these values, laid upon us make a
man whole:
1. To emphasize a value on a life arranged around oaths– not to give them too freely and not to
break them.
 This is good, as law is almost wholly based upon the swearing of oaths, which is not
something we talk about in legal education, but it occurs every day in court, on pleadings,
through the RPCs, and was undertaken as we were sworn in. We, as a society, should
carve out the opportunity to discuss and ingrain the importance of oaths, pledges and other promises.
2. To follow generous leaders worth following and to be loyal, in word and deed.
 This is good, it is important for lawyers to seek and honor both mentors and clients who
are worth serving and treat you well, as it leads to a fulfilled life.
3. To be a giver of generosity to three groups of people: the loyal, the kin and the destitute.
 This is good, taking care of one’s family is a instinctual and cultural given for most of us
already, but it is also important to reward your followers for their loyalty and efforts and
as lawyers we know how important pro bono work is in making society one where there is
justice for all.
4. To disdain currency, which is the domain of vile merchants, and instead seek self-sufficiency
and land.
 This is good, but it is a tough one. We live in a society based on currency, and where law
has deformed itself from equitable remedies towards a focus on legal ($$$) remedies. We
are awash in the “root of all evil.” This will be a challenge for any man attempting to
practice law, and is one that must be wrestled with, lest you fall from being a Professional
and instead become a moneychanger, retailer and prostitute of your labors.
5. To seek glory through deed, for self, family and society; and to avoid frivolous past times.
 This is good, for it is good to attempt difficult and important challenges and keep your focus on those attempts. Traditionally, these groups’ past-times were centered around training for work. Though often that was warfare, and past-times are needed to refresh the
mind, bettering oneself is always needed rather than pursuing “a happy life” which leads
to hedonism, a thoroughly discredited philosophy and lifestyle, incompatible with lawyering (see generally lawyers and substance abuse issues).
6. To hold the land safe from all-comers and lead the common man its defense.
(Continued on page 11)
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This too is good and while in our society, law, justice and order are widespread, and the
threat of rampaging armies are far from experience, there is always work to be done in
conserving the environment that we have, upholding law and order, and long have lawyers
been looked to in guiding our democracy for the betterment of all. Given the training and
education we have recieved, it would be a waste of our education to hoard our knowledge
from the community at large, or let the land be despoiled without an objection.

Answers? I’m not sure, but is anyone having this discussion at all? What if anything should it mean
to be a man and practice law? In my lifetime, men will become a minority in the practice of law
(presuming current strong trends hold) and that may be a good thing, but it also means institutions
will change, the ways we practice law may change, and eventually we may want to explore this
question. Then again… that “balance” things sounds okay too: maybe we can share, and just be
lawyers, neither male nor female lawyers, neither minority or non-minority lawyers, but just lawyers. ~R!
Endnotes
1— ?????! I don’t know, let me take a stab: By keeping it real, of course, and having an authentic name like “Rajeev!” and
endlessly complaining about having to appease the MAN by wearing a silk tie around my throat, which by any other name is a
noose. Am I right?!
2— Minorities meaning: racial, linguistic, sexual orientation, disability, nationality, religious, gender or lack thereof, etc. etc.
etc. groups of lesser representation in the practice.
3— A surprise to my friends, I am sure.
4— Conan the Cimmerian (in Conan the Barbarian, Universal Pictures, 1992) (paraphrasing a less savory Genghis Khan
(b.1162—d. Aug. 18, 1227) on the subject of pleasure: “The greatest pleasure is to vanquish your enemies and chase them before you, to rob them of their wealth and see those dear to them bathed in tears, to ride their horses and clasp to your bosom
their wives and daughters.” ).
5— Alexis de Tocqueville, Democracy in A merica, Chapter 8 (1835) (Truncated to remove the part about lawyers being
stodgy and un-innovative. What nerve!).
6— Notable exceptions clustered around Semitic societies following Abrahamic religions.
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BORDER & IMMIGRATION UPDATE

By Scott Railton
Cascadia Cross-Border Law

srailton@cascadia.com

1305 11th Street, Suite 301, Bellingham, WA 98225

Tel: (360) 671-5945
www.cascadia.com

Expanded Program for DACA Begins Feb. 18th, Absent Court Intervention
U.S. Citizenship & Immigration Services is scheduled to begin accepting a wider range of applicants under the Deferred
Action for Childhood Arrivals program on February 18th. The expansion of the program is one of the measures included
in President Obama’s Executive Action on Immigration. Work authorization will now be available to qualifying persons of any age who entered the U.S. before the age of 16 and have been in the U.S. continuously since January 1 st,
2010. The temporary period of work authorization granted will now also be extended from two years to three years.
The program may be halted by lawsuit, however, as more than half the States are involved with a lawsuit to halt the executive action. Texas is leading the charge of 26 stats against the Executive Action, claiming it is an exercise in executive overreach. The Washington State Attorney General has filed an amicus brief arguing the opposite, and was joined
by 12 states. So, the possibility is real that a court may issue an order to halt the agency from acting on the President’s
program.
The program is set to expand even further in May. The government currently projects that it will begin accepting applications in mid-to-late May of 2015 for undocumented individuals living in the United States who are the parent of a U.S.
citizen or lawful permanent resident and who (1) have lived continuously in the U.S. since January 1 st, 2010; (2) had on
November 20, 2014, a son or daughter who is a U.S. citizen or lawful permanent resident; and (3) who is not an enforcement priority for removal under certain published guidelines.

There is a new NEXUS Office in Birch Bay!
Here’s the CBP announcement:
BLAINE, Wash. – U.S. Customs and Border Protection (CBP) and Canada Border Services Agency (CBSA) today announced the relocation and expansion of a joint “Trusted Traveler” Enrollment Center (EC) in the Birch Bay Square business
center, Blaine, Washington. The Enrollment Center is designed to make obtaining a NEXUS border-crossing card easy and
convenient for nearby residents on both sides of the border. Today’s announcement came at a commemorative ribbon-cutting
ceremony held at the new Enrollment Center. NEXUS is a joint CBP/CBSA program that offers pre-screened, approved travelers dedicated lanes at selected ports faster processing permitting border agencies to concentrate their efforts on potentially
higher-risk persons. NEXUS was established in 2002 as part of the Shared Border Accord, a partnership between the United
States and Canada. Over one million U.S and Canadian citizens are currently enrolled in the NEXUS program.
“Border security remains our utmost priority,” said CBP’s Michele James, Director-Field Operations, Seattle Field Office.
“Facilitating legitimate cross-border travel is also a major priority. The NEXUS program reduces border wait times for trusted
travelers allowing us to focus our enforcement resources where they are needed.”
The new Enrollment Center is located on Interstate 5 (Exit 270) within 10 minutes driving time of the U.S./Canadian border at
8115 Birch Bay Square Street. The expanded facility and additional CBP/CBSA staffing will provide the ability to double the
number of conditionally-approved applications currently processed. The NEXUS application process begins online with one
application, interested persons may obtain more information and apply at the Global Online Enrollment System (GOES) website.
On June 1, 2009, the Western Hemisphere Travel Initiative (WHTI) rules took effect requiring all U.S. and
Canadian citizens to present proof of citizenship and identity in a single document at land and sea ports of
entry. Trusted traveler cards, such as NEXUS, SENTRI, Global Entry and FAST, are considered WHTIcompliant documents and are accepted for cross-border travel. NEXUS pre-approved travelers crossing the
U.S./Canada border receive the added benefits of expedited marine reporting and access to NEXUS kiosks at
designated Canadian airports. A five year NEXUS membership card costs $50 (USD).
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Second Thoughts – “Jerry you are full of crap . . . . See you in court.” 1
By Michael Bersch

God bless Elma Hayes; for years she and husband Lloyd dry-farmed 1225 acres of grasslands in central Washington. They didn’t have much, but they had their farm, where they raised four children, James,
John, Jerry, and Patricia. But farming is a fickle collaboration with nature, and life an at will employment
with one’s maker. From 1985 through 1992 the farm was plagued by drought; 1991 saw the third crop failure in five years, and Lloyd pass away. Elma carried on, but the next year was another bad year; debt began to build. Just before Christmas of 1993, Elma called a family meeting. James, John, and Patricia met
with their mother. Jerry did not attend, but said he would concur with whatever they decided. James
thought his mother should sell the farm, but Elma wanted one of the boys to work the farm and assume the
debt. John wasn’t interested; Jerry lived out of state, so James reluctantly agreed. As incentives, his mother gave James the farm equipment and leased him the farm for $5 per acre for 25 years. James felt that the
farm would provide him a decent income until he retired at age 65, and plenty of time to pay off the debt.
Years passed in relative calm, but families often grow apart. Elma began to rethink her wish about retaining the farm as one unit, and asked her attorney to prepare a new will that gave each child complete ownership over a distinct parcel of land. This was fairly easy, as the farm consisted of four detached units of land
of about equal size. Elma executed the new will in 2003. All remained calm until 2012, when Elma died.
James and Patricia, co-personal representatives, distributed the farm parcels according to Elma’s will, but
they did not expressly distribute the landlord’s interest in the lease held by James. The market value of the
parcels varied; James had the most valuable, Jerry the least. In July, the four siblings met. There was a
pending offer from Isaak Land, Inc. to buy the whole farm, but, and here’s the kicker, they declined the offer partially because James insisted that he be paid for cancellation of the lease. So they decided, hard feelings aside, James should continue to farm the land, and things would remain as they were before Elma died.
That lasted for about two weeks.
In August, James sold his parcel to Isaak Land for $575,000. The price of farmland had risen considerably
since 1993; the offer was just too good to pass up. John, Jerry, and Patricia were peeved, especially Jerry,
who maintained that his least valuable parcel could no longer be coupled with the more valuable parcel of
James for a better price, sustaining a loss of $50,000 - $150,000. Jerry emailed James saying if he insisted
on keeping the lease on his siblings’ property, that they needed a new lease reflecting current market rates,
about 6 times the old lease rate. James would have none of it and replied that Jerry could buyout the lease
on his parcel for $157,500. Jerry responded with a formal lease termination notice to James on Jerry’s parcel. To wit James replied, ““Jerry you are full of crap . . . I categorically reject your termination. . . . See
you in court.”” 2
Now the good stuff: Clients with assets, and they want to go to court. So to court they did go; even better –
two courts. Jerry filed an unlawful detainer action in Grant County; James filed a petition under the Trust
and Estate Dispute Resolution Act (TEDRA) 3 in Lincoln County. The TEDRA action went first. James
sought a finding that his mother partitioned the 1993 lease into four disconnected leases with him as tenant
and each of his siblings the sole landlord of their respective parcels. James filed declarations from himself
and attorney Kenneth Carpenter. Mr. Carpenter wrote the 1993 lease and Elma’s 2003 will. The trial court
struck portions of Carpenter’s declaration, found that there was one lease not four separate leases, and
James violated the lease terms – terminating the lease. James appealed, raising many issues: 4
(Continued on page 14)
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Opinion Testimony: The trial court found portions of Carpenter’s declaration were opinion and struck those
portions. On appeal, James argued that the offending portions were (1) not opinion, (2) were allowable
opinion, and (3) either way the trial court had no authority sua sponte to strike them. The Court of Appeals
agreed that the struck portions were opinion, but were they permissible? James argued permissible based
on ER 701 which permits a lay witness to testify to the state of mind of another. The Washington Supreme
Court clarified ER 701 in In re Estate of Black: “A witness who personally observes an event can state an
opinion, conclusion, or impression as to the event and may testify about the state of mind of another, . . .” 5
The court ruled that Carpenter did not have “firsthand knowledge of Elma Hayes’ intent or state of mind
based on physical observations of Elma during an event.” 6 The court also ruled that while “[n]o Washington decision addresses the question[, t]he prevailing, if not universal, rule is that a trail judge has the authority to exclude improper evidence even in absence of objection,” 7 and ruled the trial court could strike portions of the declaration.
TEDRA:
James appealed the trial court’s refusal to hear live testimony, and also argued the trial
court should have confined its decision to interpretation of the will not the lease. The Court of Appeals
stated “TEDRA authorizes the court to resolve disputes by affidavits or declarations at an expedited hearing. . . . Nothing requires a court to resolve disputed fact issues on live testimony . . . .” 8 TEDREA also
“empowers the court with full . . . authority to administer and settle all matters concerning the estates and
assets of . . . deceased persons, including nonprobate matters.” 9
Due Process: James claimed his due process rights were violated when the trial court decided the lease had
been violated. But, as we all remember, for a due process violation there must be state action; enforcement
of a private contract will not constitute state action unless “the State exercised coercive power or provided
significant encouragement . . . such that the choice to violate or enforce a contract becomes state action.” 10
The Court of Appeals ruled the trial court interpreted the terms of a private contract, thus no state action.
Judicial Conduct: James argued the trial judge improperly took judicial notice of certain facts based on
his experience as a farm attorney and child on a family farm. The Court of Appeals disagreed saying the
trial court relied on personal experience not judicial notice. 11 Personal knowledge and judicial knowledge
should not be confused; a judge may personally know a fact of which he cannot take judicial notice. The
Court of Appeals noted ER 605 12 “can apply even when the judge does not formally testify, but inserts his
or her own personal experience into the decision-making process,” 13 But the court sidestepped the intricacies of ER 605 instead concluding that any error that might have occurred was harmless. The court looked
to United States v. Berber-Tinoco,14 which examined violations of FRE 605, the federal analog to ER 605.
There ninth circuit noted a judge’s unsupported remarks require “recusal due to an appearance of bias only
when a judge: (1) has a direct, personal, substantial pecuniary interest in the outcome; (2) becomes embroiled in a running, bitter controversy with a party; or (3) participates as part of the accusatory process.” 15
None of these recusal conditions were present, thus the court ruled that the trial judge’s personal experience
remarks did not affect the outcome of the decision. Nor did the trial judge’s remarks violate The Code of
Judicial Conduct which requires a judge to “disqualify himself or herself in any proceedings in which the
judge’s impartiality might reasonably be questioned.” 16 The United States Supreme Court identified six
bases where a judge must recuse himself, five of which involve some type of personal interest in the case.17
Here the trial judge had no personal interest in the case, thus no violation.
The Lease:

The Court of Appeals noted there was no evidence that Elma or the personal representatives
(Continued on page 15)
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(Continued from page 14)

formally divided the 1993 lease into separate leases; that fact standing alone might be sufficient to affirm
the trial court’s ruling. The court noted that giving effect to the testatrix’s intent is the paramount duty
when construing a will. Intent should be determined from the language of the will; extrinsic evidence may
be admitted to resolve ambiguities. Elma’s will showed an intent to treat all of her children equally.
James’ plan, allowing him to sell his parcel but hold his brothers and sister to the lease, did not. Washington treats leasehold interests as personal property.18 Because Elma’s will did not devise the lease, it passed
under the residuary clause and was held for the beneficiaries as tenants in common. The court then said
that James broke the lease when he sold his parcel in violation of the covenant prohibiting assigning or
transferring the lease. James also was required to personally perform many other covenants in the lease;
since he could not personally perform any of these covenants on land he sold, the lease automatically terminated.
Second Thoughts:
First, before you judge James harshly, think about it. James was farming the land for 19 years. While Elma
was alive everything is okay, but as soon as she is gone some kids want to sell the farm and get the cash.
James still had six years remaining on a valuable lease; why give it away? Secondly, when Elma devised a
parcel to each child, she may well have known that the parcels were not of equal value. She was a farmer’s
wife, who lived her life on the farm. It is probable that she gave the most valuable parcel to James, the
child who kept the farm going, and the least valuable parcel to Jerry who was uninvolved and lived out of
state. So, when drafting a will we must endeavor to make the testatrix’s intent clear; don’t leave it to a
judge. Third, a trust may have been useful. A bitter sibling court fight might have been avoided had
Elma’s attorney suggested that she devise the individual parcels to a trust, to be distributed to the children at
the natural end of the lease, or beforehand if James wished to quit farming. God bless Elma Hayes, perhaps
her intentions would have been better served without a will?
Endnotes
1 – In re Estate of Hayes (Elma L.), Wash. Ct. Apps No. 31915-6-III (Jan. 27. 2015) at 9.
2 – Hayes at 9, quoting from court proceedings, ellipsis in original.
3 – RCW 11.96A
4 – The opinion is 48 pages long, and the court addressed eleven separate issues.
5 – In re Estate of Black, 153 Wn.2d 152, 167, 102 P.3d 796 (2004); quoting from the opinion, Hayes at 26.
6 – Hayes at 26, my emphasis.
7 – Id. at 21, then citing numerous cases from other jurisdictions.
8 – Id. at 27. See RCW 11.96A.100(7).
9 – Id. at 39.
10 – Id. at 37.
11 – Even though the trial court stated in its written ruling that it took judicial notice.
12 – ER 605 – The judge presiding at the trial may not testify in that trial as a witness. No objection need be made in order to preserve the
point.
13 – Hayes at 30.
14 – United States v. Berber-Tinoco, 510 F.3d 1083 (9th Cir. 2007).
15 – Hayes at 35.
16 – CJC 2.11(A)
17 – The sixth being criminal contempt cases or other cases where the judge determined the defendant should be charged. See, In re Murchison, 349 U.S. 133 (1955).
18 – Unless the lease is for a life term.
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $6.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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Amazing Office Deal
Turnkey office opportunity with high traffic visibility, with over 1700 square feet, 5 minutes from
downtown and the court house. High end finishes
throughout; Reception area has large reception
area with 3 work stations, small office and waiting
area. Main office space has 4 more large built in
work stations, large open office which could hold
2-3 more work areas, large private office. This
unit also has a mini kitchen without a stove. Rent
is $1600 per month (triple net included) Security
Deposit $1600.
Contact Jill Robey at Windermere Property Management.
541 W. Bakerview Rd.
Bellingham, WA
(360)733-7944
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You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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Whatcom County Bar Association
February 4, 2015 Meeting Minutes
12:20pm Meeting Called to Order by President Mark Kaiman
Guests were introduced.
December Minutes unanimously approved.
Treasurer’s Report:
Olivia Burkland reported the latest numbers.
The report was unanimously approved.
Events/Announcements: YMCA Mock Trial local competition will be at the Courthouse on February 28th. Commissioner Henley explained the need for several more raters for the competition
and asked that any interested parties contact him.
Washington Women’s Lawyers Clothing Drive is still going and welcomes your donations.
Committee Reports:
None.
Old Business:
None.
New Business:
President Mark Kaiman updated us on a letter he sent Mike Russell at the Court house about
stairwell access. He will know more in 60 days.
President Mark Kaiman moved to table the issue of how to respond to the Court of Appeals request for feedback on proposed general rule GR 35. His motion was unanimously approved.

Anyone interested in information about the Court of Appeals request can email Rajeev Majumdar: rajeev@northwhatcomlaw.com
Law Advocates Annual Meeting:
Many wonderful people were recognized for their contributions to the excellent work performed
by Law Advocates in our community.
Changes to board of directors were unanimously approved.

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

1/2

full page . . . $100/mo.
10.00” H x 7.90” W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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