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On Our Finances 
 
 

 Our association’s finances, and our charitable contributions to the com-

munity, have been weighing heavily on my mind since our March meeting. 

For those that did not attend, Jeremy Knapp, a student at Windward High School, addressed the mem-

bership and requested financial support for a law-related program he hopes to attend this summer at 

Stanford University. After his presentation, one of our members made a motion for the WCBA to 

match any donations received from individual members, up to a maximum of $1000. The motion was 

seconded, but tabled for further consideration after another member voiced concerns about financial 

support by the association.  

There are two competing concerns to consider. As a group, it is clear that we want to be generous and 

charitable. It was only a few months ago that we disbursed $20,000 to various charities on the initia-

tive of former President McCandliss. This was a noble and worthwhile endeavor that had the broad 

support of the members of the WCBA. On the other hand, all of us, and the Board of Directors in par-

ticular, want to be good stewards of the group’s finances. We do not want to be an ATM for anyone 

and everyone. We do not want to drain the bank accounts dry, even with the best of intentions. That is 

not prudent financial management. 

I am also a bit concerned that our monthly meetings may simply become opportunities for individuals 

or groups to solicit contributions. This will cut into time for WCBA business, and for our speakers to 

make their presentations. I don’t believe that should be the primary purpose of our monthly meetings. 

Do you disagree? Should we change the traditional format of our business meetings so that they be-

come fundraising opportunities for outside individuals and groups? 

The Board of Directors neither endorses nor rejects Mr. Knapp’s request for WCBA funds. That is a 

question that the members will decide when the issue is put to a vote. The Board will try to formulate 

The President’s Column 
  By Mark Kaiman, WCBA President 2015 
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Notice of Office Move—Schacht Law Office 

 

WE ARE MOVING! 

 

Schacht Law Office, Inc. would like to announce that we are moving our offices to: 

 

 310 East Magnolia Street, Bellingham, WA 98225 

 

Please join us on Thursday, April 23rd, 2015, from 4:00 to 7:00 pm for an Open House to celebrate 

the Grand Opening of our new building. 

a coherent and consistent policy for handling such solicitations in the future. I welcome suggestions 

and input from anyone.  

(Continued from page 2) 

April Guest Speaker’s Bio 
 

Dr. Evan Freedman is a Board Certified Forensic Psychologist whose practice is 

located in Bellingham. He is among approximately 300 Board Certified Forensic Psy-

chologists in the United States certified by the American Board of Professional Psycholo-

gy and the only Board Certified Forensic Psychologist in Whatcom county. He specializes 

in cases involving family law, child abuse and neglect, competency, Native American cul-

ture, and forensic assessment of individuals with developmental disabilities. He provides 

a broad array of evaluations and consultation to legal professionals, helping to apply psy-

chological science to issues in the legal system. Dr. Freedman has performed hundreds 

of forensic evaluations and is a recognized resource among attorneys, school systems, 

State, Federal and Tribal courts, State and County agencies and correctional facilities. 
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Office Space Available –  Bellingham Towers -  119 N. Commercial Street – downtown!  Nancy at 

647-1916, ext. 112; Or email nancy@hollanderinvestments.com   Conference Room available for 

Rent to Tenants and Non-Tenants.  New Cardio Room & Shower available for Tenants – access 24h! 

CLASSIFIED ADS 
Free to all WCBA members & firms 

e-mail ad copy as MS Word .doc file to: 

rajeev@northwhatcomlaw.com 

by the 15th of the preceding month 

Questions? Call 360 527-9400 

Furnished Bay-view Office for Rent in Bellingham— $925/mo with free parking 
Quiet, private building only 6 blocks from courthouse.  Long-established law firm in building making 
changes due to retirement of a partner. Rent includes reception, telephone answering, use of con-
ference room, high speed internet, all utilities, and use of kitchen, copier (15¢ per page) and fax 
machine (LD phone charges only). Bookkeeping and secretarial services available as needed for ex-
tra charge.  Please call 647-0234 for more information or to set up appointment to view office. 

Two offices for rent in Executive Suites on Prospect. Tenant will have shared use of two confer-

ence rooms, receptionist to answer phones and greet clients.  These two offices have their own indi-

vidual thermostats to control heat and air conditioning.  Signage is available for business name and 

free parking for clients. Permitted parking is available for tenant.  One office is 152 sq. feet for 

$600.00 per month.  The other office is 216 sq. feet for $800.00 per month.   The monthly rental 

amount includes heat, electricity, water, sewer, garbage, and internet access.  Call Katti Esp at (360) 

715-3100.  

Attorney Available to Assist with Overflow Work.   Former Sole Practitioner licensed in both 

Georgia and Washington, will assist with your Overflow needs; now you can have the part-time as-

sistance you need, when you need it.  Professional and dependable.  Can work on-site or off-site at 

my own well-equipped home office.  Rates variable by complexity of work; minimum 3 

hours.  Contact me directly as follows:  Carol Sheppard (770)366-8186 or CSShep-

pard100@gmail.com. 

Hiring A Senior Associate— Established Bellingham business law firm seeks Senior Associate 

with strong research and writing skills and an interest in litigation.   Please send cover letter  and 

resume to:  attorneyad400@hotmail.com 

Assistance in Serious Cases:  Just moved to Bellingham.  Recently licensed in Washington, 

with 42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past 

two years, and 12 years as a trial judge.  Available to assist in preparation and trial of serious cases 

- criminal and civil.  Contact:  Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net. 

mailto:CSSheppard100@gmail.com
mailto:CSSheppard100@gmail.com
mailto:attorneyad400@hotmail.com
mailto:n.lanford@sbcglobal.net
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Bellingham United Debate Club 

SUPPORT YOUR BASE – COME HOME TO DEBATE! 

 Are you a former high school/college debater?  Do you like to argue?  

Are you opinionated?  Of course you are – you’re lawyers! Help support and 

nurture our future professionals by working with the Bellingham United De-

bate Club – three BSD high schools debating as one team.   

 We have four two-person teams.  Three do Policy Debate (the old CX de-

bate) and one does Public Forum.  Policy debate uses one topic all year and 

focuses on research, strategy, argumentation and theory.  Public Forum 

(PuFo) topics change monthly and are more value-based/hypothetical.  PuFo 

stresses public speaking and persuasion skills. Our stellar record at tour-

naments from Sedro-Woolley to Eugene to Spokane is facilitated by the sup-

port of our wonderful parents who help drive and judge. 

 But now, we need M and Ms – Mentors and Money.  The team will grow ex-

ponentially next year because of our aggressive recruiting and while we have 

a WWU debater-volunteer, support from other professional adults would be in-

valuable.  We receive a bare minimum of school support, much of which we 

have to hustle for via parent donations and grants.  It leaves us perpetual-

ly in the red and unable to support students who wish to attend debate camp, 

a virtual necessity for debate progress.   

 If you’re interested in mentoring and/or donating, please contact BUDC 

Forensics Advisor/Debate Coach Laura Livingston at livill@hotmail.com and/or 

attend our Open House on Thursday, April 16 from 6:30 to 8:30 PM in the Com-

mons at Bellingham High School. 

mailto:livill@hotmail.com
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Civil Procedure Corner 
By Bryan L. Page * 

Requests for Admission 
 
 When we think of conducting discovery in a lawsuit, we generally think 

of only a few things: (1) interrogatories, (2) requests for production of docu-

ments, and (3) depositions. But there are other useful, but rarely used tools at 

our disposal. One of those other tools is the request for admission.  

 

Civil Rule 36 allows one party to ask another party to admit to certain things. 

The scope of what can be asked to be admitted is very broad:  

 

An party may serve upon any other party a written request for the ad-

mission, for purposes of the pending action only, of the truth of any matters within the scope 

of rule 26(b) set forth in the request that relate to statements or opinions of fact or of the appli-

cation of law to fact, including the genuineness of any documents described in the request. 1 

 

As we know, CR 26(b) generally allows discovery into any matter that is relevant to the subject matter in-

volved in the action.2  So the subjects that you can ask to be admitted are almost limitless.  

 

Some technical requirements apply to requests for admission. They cannot be combined with any other 

form of discovery, such as interrogatories or request for production of documents.3  And each matter of 

which an admission is requested much be separately stated.4  So no compound, complex questions.  

 

One nice thing about requests for admission is they are self-enforcing. Parties have 30 days to answer inter-

rogatories and requests for production.5  But practically speaking that often does not happen. Extensions are 

almost always granted out of professional courtesy. And a motion to compel is required to force respons-

es.6  However, with requests for admission, “the matter is admitted unless, within 30 days after service of 

the request . . . the party to whom the request is directed serves upon the party requesting the admission a 

written answer or objection.” 7  So parties are necessarily forced to answer a request for admission within 

30 days or be deemed to have admitted it.  

 

The rule contains detailed instructions on how to answer, deny, or object to a request for admission:  

 

If objection is made, the reasons therefor shall be stated. The answer shall specifically deny 

the matter or set forth in detail the reasons why the answering party cannot truthfully admit 

or deny the matter. A denial shall fairly meet the substance of the requested admission, and 

when good faith requires that a party qualify his answer or deny only a part of the matter of 

which an admission is requested, he shall specify so much of it as is true and qualify or deny 

the remainder. An answering party may not give lack of information or knowledge as a rea-

son for failure to admit or deny unless he states that he has made reasonable inquiry and that 

the information known or readily obtainable by him is insufficient to enable him to admit or 

deny. 8 

 

A party also cannot object simply because the matter presents a genuine issue for trial or a central fact in 

(Continued on page 7) 
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dispute.9 

 

Parties are forced to object or deny requests for admission carefully. The party requesting the admission 

can move to determine the sufficiency of an answer or objection.10  Unless the court determines that an 

objection is justified, the court must order an answer be completed.11  If the court determines an answer 

does not comply with the requirements of Rule 36, it may order that the matter is admitted or that an 

amended answer be served.12  If a party denies the request to admit the genuineness of any document or 

the truth of any matter, and if the party requesting the admission later proves the genuineness of the docu-

ment or truth of the matter, the requesting party can apply to the court requiring the other party to pay the 

reasonable expenses incurred in making that proof, including reasonable attorney fees.13  So parties deny 

requests for admission at their own risk. Awarding costs and attorney fees is mandatory unless the court 

finds (1) the request for admission was objectionable, (2) the admission was not of substantial im-

portance, (3) the denying party had reasonable ground to believe the fact was not true or document not 

genuine, or (4) there was other good reason for the failure to admit.14 

 

However, if a party admits any matter, that matter is conclusively established unless the court on motion 

permits withdrawal or amendment of the admission.15  Requests for admission can help parties determine 

what facts are agreed upon and what facts need to be proven at trial. Thus, they can help narrow the scope 

of a trial and make trials go more smoothly and quickly. However, the matter is only deemed an admis-

sion in that pending action only.16  It is not an deemed an admission by that party for any other purpose 

and cannot be used against that party in any other proceeding.17 

 

When drafting requests for admission, the more narrow the request the more helpful it can be and the 

more likely a party is to admit it. Broadly worded requests for admission are easily objected to or flat-out 

denied. It is better to ask a series of well thought out, pointed, and very specific requests for admission. 

When properly drafted, they can be a very useful tool.  

  
 * Bryan Page is a shareholder at Carmichael Clark, P.S. (formerly Zender Thurston) and prac-

tices civil trial and appellate litigation in state and federal courts, with an emphasis on business, 

commercial, and real estate disputes.  He can be reached at (360) 647-1500 or 

BPage@CarmichaelClark.com. 

 
Endnotes 
1.  CR 36(a).  

2.  CR 26(b).  

3.  CR 36(a). 

4.  Id. 

5.  CR 33(a); CR 34(b)(3)(A). 

6.  CR 37.  

7.  CR 36(a). 

8.  Id. 

9.  Id. 

10.  Id. 

11.  Id. 

12.  Id. 

13.  CR 37(c). 

14.  Id. 

15.  CR 36(b). 

16.  Id. 

17.  Id.  

(Continued from page 6) 



Ramblings of a Small Time Country Lawyer 
 ~By Rajeev!  

 

 

 

 

  

 

“Ramblings of a Big Time Non-Profit Executive” 

 Subtitle:   ‘Pound for Pound, the Hardest Working Non-Profit in Whatcom County’ 

  

 Please indulge me in allowing me to use this space this month, to take off my Small Time 

Country Lawyer Hat, and put on my Chairman of the Board of LAW Advocates Hat (yes, my hats 

are all different colors), which will allow me to continue my oral report to the Whatcom County Bar 

Association from last month’s meeting.  As you may recall, all members of  the Whatcom County 

Bar are the class of people that makeup the Membership interests in LAW Advocates, the not for 

profit corporation.  You are the stakeholders, which is why it is important I report to you. 

 

 If you were at last month’s meeting, you will recall that I announced that: the Executive Di-

rector of LAW Advocates had resigned; that the Board was stepping in to assume direct control un-

til an appropriate Interim Executive Director could be found; and that I was 98% certain I had 

found us an Interim Executive Director of such outstanding quality that you would pass out from 

excitement upon hearing who I had found.  If you keep reading, I promise I will provide some an-

swers rather than keep you in much more suspense. 

 

 Since that announcement, it has been an exciting month… one might even say a terrific 

month!  Did you know terrific means to cause terror?1  Exciting and positive for LAW Advocates, 

terrifying but rewarding for me.  As lawyers, many of us serve on non-profit boards to fulfill our 

professional obligation to improve civil society.  In theory, the Board of Directors is responsible for 

deep oversight of the organization.  In practice, boards often merely serve as sounding boards for a 

barely supervised Executive Director, and to look at the balance sheets and make sure they seem 

normative.  I serve on the boards of Northwest Youth Services, Sun House and LAW Advocates, 

and I can guarantee myself, after a month of sitting in the big chair at LAW Advocates, I do not 

know nearly as much as I should about any of these organizations. 

 

 Occupying the Executive’s chair at LAW Advocates this past month has been not only a great 

honor but a learning experience akin to drinking from a firehose.  I happen to have a Masters De-

gree in Public Administration, which I like to call “an MBA for rich kids” because you learn all the 

same things as you do in business school, only the goal is to minimize as oppose to maximize profit 

margins.  What this means, is that I am as prepared to run a non-profit, as a kid out of law school is 

prepared to manage and conduct the discovery for a massive class action lawsuit.  Fortunately, for 

(Continued on page 9) 
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Correction:  I received many many outraged e-mails pointing 

out that in last month’s article on how to practice law as a 

man, pg.11, note 4, the Conan the Barbarian film’s release 

date is correctly 1982, not the incorrectly noted 1992.  My 

apologies. 

http://www.whatcombar.org/docs/nl201503.pdf
http://www.whatcombar.org/docs/nl201503.pdf
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me, LAW Advocates has an amazing staff, understanding and supportive community partners, a 

dedicated board and an active and engaged membership, without any of which I would have been 

able serve in any kind of competent capacity.2  Through the gleaning from all of these partners and 

their institutional memories, I have been drinking from the firehose of knowledge– labor law, H.R. 

issues, budgeting, grant writing, talent management and hiring, dealing with the public and the 

board, negotiating new contracts with community partners, supervision, reviewing tax documents, 

organizing files, giving public presentations, and staying hydrated while sending out e-mail 24/7… 

have been an experience I will never forget.  Indeed, though I am about to inform you of our new 

Interim Executive Director, I have found myself in the position of remaining an activist Board 

Chairman, working on several grants and carefully poking my nose where it belongs, but where 

board members do not usually poke.  I would encourage you all to dig deeper where ever you serve. 

 

 The above all being said, I want to report that LAW Advocates is hale and hearty and in good 

condition, fiscally, program-wise and also contains the hardest working unrecognized staff in the 

business.  One thing LAW Advocates could use, however is your help– in terms of volunteer hours.  

At its heart LAW Advocates exists to facilitate the Bar 

to serve on worthy vetted pro bono cases.  When was 

the last time you deliberately set off to do a pro bono 

cases (not one of those involuntary ones where you 

write off the bill, because you’ve realized that you 

are never going to get paid anyways!)?  I would en-

courage you to come on down, meet the staff that work 

for you, meet our new Executive, and take up the chal-

lenge of making a difference in a stranger’s life.   

 

 Okay.  I know you have been waiting.  I am very 

pleased to announce that our new Interim Executive Director, is: not only a long-standing member 

of our community; not only a seasoned litigator of great repute; not only a person who got her ca-

reer started in legal services; and not only a great human; but also willing to make great personal 

sacrifice to come out of retirement because she believes in the cause of LAW Advocates.  I do not 

believe, we could have found a better candidate to helm LAW Advocates as we move forward, than 

our good friend and colleague... 

 

Ms. Jill Bernstein.  

 

 I hope you will all join me in welcoming her to the LAW Advocates office downtown, and 

thanking her for her service to our community. 

 ~R! 
Endnotes 
1—  From Latin terrificus (“causing terror”), from terrere (“to frighten, terrify”).  Yup, it’s a synonym of horrific 

from horror. 

2—  Special thanks for the substantive support that allowed me to act, in no order: Kirsten Barron, Lisa Keeler, Em-

ma Clark, David Henken, Stephen Gockley, Betsy Brinson, Lynn McKinster, Jaclyn Reynolds, Zoie Gaidos, Alan 

Knudson, Roger Ellingson, Jakki Amsberry, Anna Webb, Sandie Miller, and Gary Drost.  Special thanks for time 

and listening, in no order: Justices Mary Yu and Steve Gonzales, Terra Nevitt and Bryan Page. 

(Continued from page 8) 

http://www.lawadvocates.org/
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Welcome to Whatcom County: Norman E. Lanford, Sr. 
 

Two weeks after concluding his second Texas Capital Mur-

der jury trial in two years, Norman Lanford relocated with his fami-

ly to Whatcom County in December, 2014.  He was licensed in the 

State of Washington in January of this year and is ready to renew 

his trial practice. 

 

Norman graduated from Rice University in Houston, Texas 

in 1969 and from the University of Chicago Law School in 1972.  

He was licensed to practice in Texas in 1972 and was certified as a 

Criminal Law Specialist in Texas in 1978.  He has been recertified 

every five years since.  In 1984, he was elected judge of a district 

court (equivalent of a superior court) in Houston (Harris County, 

Texas) that handled felony criminal cases.  He served that court un-

til mid-1992 when he became a visiting state judge presiding over 

trials in 26 different Texas counties.  In 12 years as a judge, Norman 

presided over all types of civil, family, juvenile, and criminal cases.  

He was also trained as a civil case mediator in 1995. 

 

In 1997, Norman re-entered private practice as a solo practi-

tioner.  He moved his practice to a small central Texas county in 

2000, practicing there until moving to Whatcom County. 

 

In his career, Norman has been involved in hundreds of jury trials involving about every civil, family, juve-

nile, probate, and criminal issue that could be tried.  As a judge, he presided over five full Capital Murder trials.  Af-

ter he returned to private practice, he served as lead counsel in four additional Capital cases, two of which were tried 

to juries, the final one ending in November, 2014.  He has also served as attorney ad litem for dozens of children in 

CPS protection cases. 

 

During the past few years, Lanford also practiced in the Western District of Texas, handling federal cases 

which spanned the gamut of federal crimes, including counterfeiting, pornography, weapons, extortion, drug con-

spiracies, and illegal re-entry. 

 

Norman is ready to continue trial practice in the State and Federal courts that serve Whatcom County.  He is 

ready to share his experience in working with, and supervising, teams of attorneys and experts in serious litigation 

with local attorneys who have overflow or cases that need an experienced trial team member. 

 

Norman lives with his wife and family in Bellingham, where his daughter attends WWU. 
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Second Thoughts – A (Real Life) Criminal Law Exam Question?  
 

By Michael Bersch 
 

Washington State began administering the Uniform Bar Exam (UBE) in July 2013.  The UBE is a two day exam in three parts; 

one part, the Multistate Bar Exam, is 200 multiple choice questions.  Often these questions have long fact situations which end 

with four, correct-sounding choices.  Let’s look at a real life example:  

 

McDaniel shot and killed Patrick Nicholas.  Testimony at trial showed that the two men were close friends.  

McDaniel rented a large storage unit in Tacoma, and Nicholas’s family kept some belongings in it in ex-

change for a small portion of the monthly fee.  Being late in payments, McDaniel was required to vacate the 

unit on December 4, 2012.  On the afternoon of December 4, McDaniel, McDaniel' s wife Angela, Nicho-

las, and Nicholas’s wife Korrin Tennyson went to the storage unit.  At the storage unit, McDaniel and Nich-

olas argued with each other. McDaniel felt nervous during the argument because Nicholas seemed extreme-

ly angry, and was atypically keeping his hands in his pockets as he talked.  McDaniel knew that Nicholas 

often carried a gun, and McDaniel thought Nicholas might be pointing a gun at McDaniel through Nicho-

las’s pocket. McDaniel also thought Nicholas might be under the influence of PCP - dipped cigarettes, 

which McDaniel knew Nicholas sometimes used.  Nicholas began to advance on McDaniel, saying “What 

you gonna do?” . . . McDaniel saw that Nicholas had one hand fully in one pocket and the other hand half-

way in another pocket. McDaniel could see something in Nicholas’s hand. Nicholas continued to advance 

on McDaniel, who thought Nicholas was either going to pistol-whip or shoot him. McDaniel then drew a 

gun and shot Nicholas twice. … Nicholas died at a hospital the day after the shooting.1 

 

Under Washington law, Mr. McDaniel was convicted of: 

A. Second degree felony murder; 

B. Second degree murder with intent to cause death; 

C. Manslaughter, or “imperfect self-defense;” or 

D. No crime. 

 

Times up!  Pencils down.  Let’s see how we did.  

 

Choice D – No crime. Good answer, but McDaniel was convicted.  If you went with choice “D” you probably focused on 

facts relating to McDaniel state of mine; being nervous, in fear, thinking Nicholas was on PCP, Nicholas being extremely angry 

and advancing on him, holding something in his pocket, and thinking Nicholas was going to pistol-whip or shoot him.  You 

were thinking “self-defense” and no crime.  Makes sense, and Nicholas was carrying a gun.  So why did the jury convict 

McDaniel?  Who knows for sure, but with a few more facts we can make some educated guesses.  (Yes, I know, like a bad de-

tective novel, you didn’t have all the facts.)  McDaniel was also convicted of second degree unlawful possession of a firearm, 

so McDaniel should not have had a gun.  Also, McDaniel and his family had met Nicholas at the storage shed that morning but 

left because of the way Nicholas was acting, and then returned that afternoon armed with a pistol.  Although there is no duty to 

retreat in Washington,2 arming himself with a gun, combined with his failure to once again retreat might show that McDaniel 

contributed to the fight, negating his self-defense claim. To make matters worse McDaniel and his family fled the scene, alt-

hough he surrendered to authorities the next day.  Nevertheless, unless the person claiming self-defense remains in immediate 

danger, it is best to stay at the scene of the incident to meet with the authorities.  Fleeing casts doubt on the veracity of the 

claim. 

 

Choice C – Manslaughter. Really good answer and part of McDaniel’s appeal.  McDaniel argued that the prosecution has 

“unfettered discretion” of whether to charge a defendant who commits second degree assault which results in death with either 

second degree felony murder or manslaughter; that there is a “complete lack of any standards for treating similarly situated de-

fendants who commit exactly the same act… .”3  Thus, on equal protection and fundamental fairness grounds manslaughter 

should be the conviction. 

 

Responding the Court of Appeals considered whether “the crimes that the prosecuting attorney has the discretion to charge re-

quire proof of different elements.”4  The court noted that voluntary manslaughter5 requires the intent of recklessly causing the 

(Continued on page 12) 
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death of another.6  The intent requirement for felony murder “where second degree assault is the predicate offense, [is] inten-

tionally assaulting another either by recklessly inflicting substantial bodily harm or with a deadly weapon, and causing the 

victim’s death in the course of and furtherance of the assault.” 7  The crimes have different elements, so do not violate equal 

protection.8 

 

As to the “imperfect self-defense” claim or doctrine, this is not recognized in Washington State.  Washington does not recog-

nize a reckless intentional killing.9 

 

Choice B – 2nd Degree Murder.  This seems to be the most logical, once the jury declines the self-defense justi-

fication.  If McDaniel didn’t shoot in self-defense then he either intended to kill Nicholas, or he didn’t.  If he didn’t intend to 

kill his friend then manslaughter would seem to be the operative crime; if he did intend to kill him then murder (2nd degree) 

would appear to fit the facts.  By special interrogatory there was no finding that McDaniel intended to kill Nicholas.  And, 

without intent to kill, ordinary 2nd degree murder was not the conviction.  Thus, as test advisors tell us, by process of elimina-

tion - - - McDaniel is convicted of? 

 

TA DA! 

 

Choice A – Felony Murder. Yes, test-takers, McDaniel was found guilty of felony murder with the underlying fel-

ony being second degree assault.  On who?  ----  Why on Nicholas!  I found this a little confusing.  Apparently McDaniel did 

too; so he appealed, and the Court of Appeals explained to him (and me).  The operative portion of the felony murder statute 

reads:  

 

A person is guilty of murder in the second degree when: … (b) He or she commits or attempts to commit 

any felony, including assault, … , and in the course of and in furtherance of such crime or immediate flight 

therefrom, he or she, or another participant, causes the death of a person other than one of the participants[.]
10 

 

The “including assault” part of the statute was added by the legislature after the Washington Supreme Court’s decision In re the 

Personal Restraint of Andress.11  In Andress the Court concluded that the “in furtherance of” language of the statute  

 

leads to the conclusion that an assault on the person killed is not encompassed within … the second degree 

felony murder statute.  If it were, the statute would provide, essentially, that a person is guilty of second de-

gree felony murder when he or she commits or attempts to commit assault on another, causing the death of the 

other, and the death was sufficiently close in time and place to the assault to be part of the res gestae of as-

sault.  It is nonsensical to speak of a criminal act - an assault - that results in death as being part of the res ges-

tae of that same criminal act since the conduct constituting the assault and the homicide are the same.  Conse-

quently, in the case of assault there will never be a res gestae issue because the assault will always be directly 

linked to the homicide.  Therefore, if assault were encompassed within the unenumerated felonies in RCW 

9A.32.050(1)(b), the “in furtherance of” language would be meaningless as to that predicate felony. In short, 

unlike the cases where arson is the predicate felony, the assault is not independent of the homicide. 

 

McDaniel made essentially the same argument saying that the “including assault” phrase did not cure the statute of the ambigu-

ity and “that the statute could be read to apply only to those assaults separate from the act resulting in death.” 12  Thus, under the 

rule of lenity the Court must adopt the interpretation most favorable to the defendant. 

 

The Court of Appeals responded, “We disagree.” 13  The court said the plain language of the statute unambiguously 

singles out assault as a predicate offence.  And the court turned the “in furtherance of” language of Andress on its head stating: 

 

McDaniel urges this court to hold that the “in course of and in furtherance of” language demonstrates that 

the legislature intended only separate, non -fatal assaults to be predicate offenses.  But this is an illogical 

reading of the statute: it ignores the fact that a death cannot occur “in furtherance of” a separate assault that 

does not cause the death. Were McDaniel correct, the phrase “including assault” would encompass only 

assaults which were non-deadly by themselves, but nonetheless caused deaths to occur in furtherance of 

these assaults.  …  We avoid construing statutes in a way that produces an absurd result, … .14 

(Continued from page 11) 

(Continued on page 13) 

http://www.mrsc.org/mc/rcw/rcw%20%20%209A%20title/rcw%20%20%209A.%2032%20%20chapter/rcw%20%20%209A.%2032%20.050.htm
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So there; now I understand.  No I don’t.15 

 

Second Thoughts: 

Rephrasing, I think the Washington Supreme Court interpretation is: assault is part of the res gestae of murder and cannot be 

separated from the resulting homicide, thus felony murder is not applicable.  The Court of Appeals interpretation is: assault 

always occurs in furtherance of a murder, thus felony murder is applicable.  Alas, I am still confused.  Let’s keep in mind the 

multiple choice answers to our test question and think about some scenarios.   

 

 The Facts: One night at Mollie Malone’s, a local watering hole, Mike walks in and finds Pat dancing with Mike’s 

girl, Abbie: 

 

1. Mike yells at Pat, “You want to dance?  I’ll make you dance.”  Then Mike pulls his gun and shoots at the floor near Pat’s 

feet.  Unfortunately, a bullet ricochets off the floor and hits Mollie.  Mollie dies the next day.  Mike is guilty of?  

2. Mike yells at Pat, “You want to dance?  I’ll make you dance.”  Then Mike pulls his gun and shoots at the floor but hits Pat 

in the foot.  Pat falls forward, and the next shot hits Pat in the head.  Pat dies the next day.  Mike is guilty of? 

3. Mike yells at Pat, “You’ve had enough dancing.”  Then Mike pulls his gun; shoots Pat in the leg causing a minor wound.  

Unfortunately, Pat is a (always law-question possible) hemophiliac.  Pat dies the next day.  Mike is guilty of? 

4. Mike yells at Pat, “You’ve had enough dancing.” Then Mike pulls his gun; shoots Pat in the leg causing a minor wound.  

Abbie grabs at the gun, causing it to discharge hitting Pat.  Pat dies the next day.  Mike is guilty of? 

5. Mike yells at Pat, “Hey that’s my girl.”  Pat turns towards, and starts towards Mike and menacingly says “What you gonna 

do?”  Mike thinks Pat is about to pull a gun and shoot him, so Mike pulls his gun and shoots Pat.  Pat dies the next day.  

Mike is guilty of? 

6. Mike yells at Pat, “I told you before not to touch my Abbie.”  Mike pulls his gun and shoots Pat.  Pat dies the next day.  

Mike is guilty of? 

 

In which scenario is the assault separate from the homicide?  Which scenario is a murder?  Which results in felony murder?  Is 

Mike guilty of manslaughter in any scenario?  Remember, you have only 108 seconds to read the question and answers, ana-

lyze, and decide.  So, pick an answer and move on; there are 199 more questions to go. 

 

 

 
Endnotes 
1 – State v. McDaniel (Agyel Jumanne), Wash. Ct. App. No. 44972-2-II (Feb. 18, 2015), at p 2; indentations omitted. 

2 – See WPIC 17.05 Lawful Force – No Duty to Retreat; See Comments –  instruction based on State v Allery, 101 Wn.2d 591, 682 P2d 

312 (1984), see also State v. Williams, 81 WnApp. 738,  915 P.2d 445 (1996), and State v. (Reynaldo) Redmond, 148 Wash. 2d 1014, 64 

P.3d 649 (2003). 

3 – Appellant’s Brief at 23. 

4 – McDaniel at 9, quoting from State v. Leech, 114 Wn.2d 700, 711, 790 P.2d 160 (1990). 

5 – 1st degree manslaughter. 

6 – Emphasis in court’s opinion. 

7 – McDaniel at 11. 

8 – I think this leads to the curious result that one can be convicted of manslaughter for recklessly causing the death of another, and one can 

be convicted of felony murder for recklessly causing serious bodily injury to another who then dies. 

9 – See State v. Hughes, 721 P.2d 902 (WA Supreme Court 1986).  (see State v. Bergeson, 64 Wn. App. 366, 824 P.2d 515 (Wash. Ct. App. 

1992). 

10 – RCW 9A.32.050 (1)(b); the “including assault” was added in 2003, link to the statute http://apps.leg.wa.gov/rcw/default.aspx?

cite=9A.32.050 . 

11 – In re the Personal Restraint of Andress, 147 Wn2d 602, 56 P.3d 981 (2002) 

12 – McDaniel at 4. 

13 – Id. 

14 – Id at 4-5. 

15 – Just a guess, but I think this case will go to the Washington Supreme Court.  Assuming cert is asked for. 

(Continued from page 12) 

http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.32.050
http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.32.050
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Amazing Office Deal 
 
Turnkey office opportunity with high traffic visibil-
ity, with over 1700 square feet, 5 minutes from 
downtown and the court house. High end finishes 
throughout; Reception area has large reception 
area with 3 work stations, small office and waiting 
area. Main office space has 4 more large built in 
work stations, large open office which could hold 
2-3 more work areas, large private office. This 
unit also has a mini kitchen without a stove. Rent 
is $1600 per month (triple net included) Security 
Deposit $1600.  
 
Contact Jill Robey at Winder-
mere Property Management. 
541 W. Bakerview Rd. 
Bellingham, WA  
(360)733-7944 
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You are reading this aren’t you? 

 

You too, should be advertising 

right... 

 

HERE! 
 

 
 New and Old Sponsors… did you know 

as of today, if you pay your sponsorship for 6 

months or more in the WCBJ, you get a 5% 

discount?  If you pay for a year or more, you 

get a 10% discount!!!!  Who knows what the 

Editor will offer you if you want to pay for a 

decade in advance?!!!!!!!! 
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Whatcom County Bar Association 

March 4, 2015 Meeting Minutes 
 

12:19pm Meeting Called to Order by President Mark Kaiman 

 

Guests were introduced.  

 

February Minutes unanimously approved. 

 

Treasurer’s Report 

 

Olivia Burkland reported the latest numbers: 

 Total Deposits $1519.00 

 Total Expenditures  $785.94 

 

 Ending Balance:   $37,110.54  

 

The report was unanimously approved.  

 

Committee Reports  

 

Law Advocates Report 

 

Former Executive Director was removed.  The interim Executive Director to be announced  

 

 

Whatcom Women Lawyers Report 

 

They have extended the deadline for professional clothing donations and will be hosting a book club discussion of 

Lean In at Café Akroteri on March 19th at 5:00 pm.    

 

 

Old Business 

 

President Kaiman discussed a letter he sent requesting that attorney by-pass badges allow access to the stairwell.  

The request was denied.  The President indicated he is seeking reconsideration.   

 

GR 35 changes did not draw any interest from the Whatcom Bar Association in forming a committee to comment.  

 

New Business –  

 

Vice President Tom Lyden introduced Jeremy Knapp.  He is a Windward High School student seeking funding 

for a trial preparation program for high school students.  A motion was made and seconded to use Bar Association 

funds to match, dollar for dollar, any individual contributions by bar association members.  There was discussion 

regarding whether this was something the bar should be funding.  The motion was tabled.   

  

Speaker Judge Montoya Lewis discussed her judicial philosophy.   

Adjourned at 1:08 pm. 

 

By: David. A. Brown 



Advertise in  
the Newsletter 

RESORT TO CHEAP SELF-PROMOTION! 

Admit it.  You read the ads in the Newsletter to see what’s 

going on.  So does everyone else.  If you have a service to 

offer to your colleagues in the local legal community — or 

if you just want to show off — you won’t find a cheaper, 

easier way to do it. 

1/2 

1/4 

1/8 

1/8-page . . . $35/mo. 
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1/2-page . . . $75/mo. 
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And it’s easy to place your ad 
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG, 

.GIF or .pdf file to: 

rajeev@northwhatcomlaw.com 

We’ll get it in the next issue and bill you.  Pre-size the ad if you 

know how.  Otherwise, tell us the size you want.  Questions?  E-

mail Editor Rajeev at the above e-mail address, or call  (360) 

332-7000 . 


