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Whilst the Bar President is away the Bar Editor shall play… The President’s Column
will return in August!

Ramblings of a Small Time Country Lawyer
~By Rajeev D. Majumdar!

“ATJ = Unity”
Subtitle: ‘How I Went to the WSBA’s
Access to Justice Conference in Wenatchee and
Learned How Not to Dialogue About Access to
Justice.’
I consider myself a lawyer who is committed to what is known as “Access to Justice.”
The way our society works, without access to the
civil justice system (and the ability to participate
in that system) a person is effectively a non-person. A person without access to the justice system
has no rights and may be taken from freely, turned out of their house at any time, and bonded into
indentured servitude with a yawn.
Do I care about Access to Justice because it is a professional duty under the RPCs? 1 Probably; I do tend to dwell on my identity as an attorney a lot. Do I care about Access to Justice because societies where populations do not have access to the justice system tend to break down into
rioting, high Gini-coefficiencies, crime, the wasting of public resources, corruption and ultimately
collapse? Assuredly; coming from an academic international relations background, and now working with the lowest socio-economic classes… people I never dealt with in my 29 years before I was
an attorney… has generated a huge concern in my mind about the trajectory of our society. Do I
care about Access to Justice because I have empathy for those in distress and those taken advantage
of? Most definitely, I am human after all (in arguendo let’s assume all attorneys are not human).
If anything, I care about Access to Justice (ATJ) too much. After all, I did shoot my own law
practice in the foot and put my personal finances in disarray this year when as Chairman of LAW
Advocates as I decamped from my office in beautiful Blaine to the chaotically urban Bellingham
during our transition and search for a fantastic interim director. I don’t mention this to toot my
own horn, but because I am about to spend some political capital and offend many people committed to ATJ, I mention this to assert I have proven standing and buy-in to speak on the subject.
I recently had the privilege of attending the Washington State Bar Association’s Access to
Justice Board’s Access to Justice Conference, or as I like to call it “WSBAATJBATJC.” For What(Continued on page 3)
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(Continued from page 2)

com County’s size we had a pretty good delegation. Emma Clark and David Henken came on behalf of LAW Advocates; Terra Nevitt and Kirsten Barron came with the Access to Justice Board;
Michael Heatherly came as Editor of the Washington State Bar News (no, I don’t recognize its new
name!); Kelly Owen came for Northwest Justice Project; and my heat-addled memory is probably
causing me to neglect to mention a few others. All of these people should be well commended for
taking time out of their lives to come together for a noble purpose. You will note with the exception of myself and Kirsten Barron who just finished a term on the ATJ Board, there was no representation from private firms. You will note no representation from our major public entities either,
despite Whatcom County itself having in-house the largest “law firm” in town and dealing with the
very issues at hand. There were also only a few private law firms in the State that acted as sponsors
for the conference– the majority of funders being the Bar, it’s appendages, the Supreme Court and
various legal foundations. I was very pleased to see Barron Smith Daugert, PLLC prominently and
proudly helping to fund the conference.
All the intentions of the conference were good, it’s self-description being: “Join [us] as we
work together to improve our ability to meet the challenges of ensuring civil equal justice for our
state’s poorest and most disadvantaged communities, build our skills and strengthen our statewide,
growing network.” The classes were enlightening also, but most of the large gatherings featured
such divisive and exclusionary rhetoric by the speakers, I thought I was at a political rally or at Nuremburg on January 30, 1939. In fact, the best analogy I can make is to a Tea Party rally. The focus of a lot of the talks were disparaging or blaming “them” who got in the way; “them” primarily
being other lawyers who were not doctrinally on-board enough, or corporations forcing us to buy
cheap beef in supermarkets. What? No, that is a true paraphrase from one of the speakers who
brought up how corporations were pushing meat on us through supermarkets at prices too good to
pass up and therefore directly causing the abuse of meat-packers through their employment… I really wasn’t sure what I was listening to at that point, or how it helped in spreading the ability of the
legal community in providing and ensuring access to justice. Does it involve banning meat from
supermarkets? I don’t grok that.
The keynote speaker, a non-lawyer, basically advocated out loud the complete overthrow of
existing systems and having to bide time with other solutions until that happened. She also wondered why we couldn’t have a society where judges treat the defendants before them as they would
their own children. REALLY!? Do you really want the serial killer’s mother or father adjudicating
him or her? Our whole system of justice is based on eliminating such biases, and does the ATJ
community really think all Judges are compassionless heartless sentencing machines? First, I don’t
really see what overthrowing our currently constitutionally guided albeit imperfect continuallyimproving society or demonizing the judiciary has to do with achieving equal access for those facing economic and other significant barriers. Second, and more importantly, I believe this kind of
dialogue is actively harmful to the cause of achieving Access to Justice and making a more civil
and cooperative society.
(Continued on page 4)
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Access to Justice is an issue that all people and all parts of the system should be involved in,
working on and perpetually making more perfect, as there is no ultimate solution. Demonizing
prosecutors, judges and other lawyers and segments of society is a fruitless, unproductive and
frankly exclusionary activity. No wonder there are not more corporate and private firm sponsors–
if they were to attend anyways, they would be met with extreme prejudice and hostility. Why
would those lawyers, even if committed, concerned and interested in ATJ, want to stay at this conference? Why would they want to stay involved in the movement with this kind of reception?
What about the lawyer who likes buying beef at the supermarket? What about the lawyer who
does not want to overthrow society, but wants to engage in reform, dialogue and actually help people in accessing the current justice system? What about the lawyer and organizations that want to
give money to volunteer legal programs, legal foundations and organizations like NJP, but don’t
want to be funding anti-establishment diatribes and, presumably, actions?
How does it help the cause of Access to Justice, a cause I care greatly about and to which I
am very devoted to, by making it as unattractive as possible to vast segments of the Bar and society for reasons that have nothing to do with Access to Justice? This is the kind of shenanigans that
resulted in the Bar membership overthrowing the old Bar Dues regime.
There was one speaker, however, whose comments really made sense. I’m not going to recite and analyze the entirety of Supreme Court Justice González’s speech, but if you have a chance
to hear him speak, you should. He also said something very important to the ATJ community in
his speech that I think we should all keep in mind, and I paraphrase wildly as: ‘When you have a
hanging tree where many have been hung unjustly, you cut down the noose, not the tree. The tree
is straight and tall and strong, and can serve society in many other ways.’
I honestly believe that nothing is gained by engaging in Tea Party style polemics, social condemnation and exclusion of parts of our Bar and the off-topic antics of hearing how I have microaggressed someone by failing to introduce myself with my preferred pronouns, gender-status and
trans-racial identify purposes. Access to Justice is an issue that should concern the whole Bar and
all of society, and is also a movement that should be welcoming to all lawyers and entities becoming engaged in the process. Frankly, you cannot achieve Access to Justice for worthy and needy
segments of our population if you do not have buy-in from all stakeholders, and I would suggest to
the ATJ Board, that perhaps that should be the theme for next year’s conference. You can’t make
progress towards a more equal society with demonization of wide segments of it.
I think that is one of the great successes of Whatcom County: we have kept LAW Advocates
apolitical and welcoming to all segments of the bar, regardless of political orientation or client
base. That commitment, which has had a part in making LAW Advocates so successful is something the ATJ Board should probably have a good long self-reflective look at. ~R!
Endnotes
1 – For contemplation see generally RPC: “FUNDAMENTAL PRINCIPLES OF PROFESSIONAL CONDUCT”, 3.4, 6.1 and
6.2.
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Hiring An Associate— Adelstein, Sharpe & Serka seeks mid-level to senior associate with litigation experience, strong writing skills and a refined fashion sense. Please send cover letter and
resume to Jeff Fairchild, PO Box 5158, Bellingham, WA 98227-5158 or law@adelstein.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington,
with 42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past
two years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases
- criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.

CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at
my own well-equipped home office. Rates variable by complexity of work; minimum 3
hours.
Contact me directly as follows:
Carol Sheppard (770)366-8186 or CSSheppard100@gmail.com.

REMINDER to all attorneys practicing in Skagit County Superior Court~
1) Always state the name of the case and case number. Attorneys are to identify the name and case
number of each new case coming before the court.
2) Attorneys are to identify him or herself each and every time a new case is called. This is to
be done regardless of the number of cases they have just presented. This is for the record and is required. For those
cases that are appealed it is imperative that we have that information. It is not appropriate for the court reporter, or
transcriptionist, to have to second-guess or search for the name of the person talking.
3) The dignity of the Court is to be respected and maintained at all times. The noise level in the
courtrooms, especially during the in-custody and out-of-custody calendars, has become totally unacceptable. Please
be advised that talking to others is prohibited, except in a very low whisper, out of respect for the court. Background
noise, or other voices, interferes with the court reporter’s ability to take down the record, or for the court to make a
digital recording. This noise also negatively impacts all parties in the current session and shows a lack of respect to
everyone else sitting in the courtroom. Conversations are to be taken to the jury room, if available, or outside of the
courtroom.
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P R O B O N O C O N N ECTI O N
Did you know?
LAW Advocates has an Endowment Fund!
A Letter to Whatcom County Bar Members
from Kirsten Barron and Mary Swenson
Many of you know that civil legal aid in Washington State is funded by IOLTA monies. IOLTA is
the interest earned on lawyer trust accounts. The Legal Foundation of Washington (“LFW”) is the
entity that is responsible for and distributes the IOLTA funds to organizations like LAW Advocates.
During the recession, interest and amounts in our collective lawyer trust accounts decreased dramatically. The result of this was that many of the legal aid organizations funded by LFW experienced decreased funding and our clients suffered decreased services statewide just when the needs increased.
While LAW Advocates did not ultimately suffer a decrease in funding, many of us were certain that
we would. It was clear that LAW Advocates needed a more sustainable and dependable source of
funding, and so quietly at first - the Law Advocates Endowment Fund began in 2008.
Additionally, it seemed sensible to set up a vehicle to provide for long-term giving, which is a fancy
way of saying a gift effective when you die. Many people who make gifts on death want to make a
legacy gift that provides impacts over a longer period of time – and our endowment fund does just
that. The funds contributed to the Endowment stay in the endowment and only the interest is paid
out. However, given that our endowment is in its early stages, any interest payments that LAW Advocates would have received are re-invested rather than paid out for operating expenses.
And here is what has made all of this so easy – the Whatcom Community Foundation. The WFC
Foundation manages and keeps track of our money for a very low fee. Our contributions thus far
have been $35,000, but our fund is now over $60,000. We are really lucky to have the WFC do this
for us - it is not something that is really practical for a small organization such as ours to do on our
own.
When we set up the Endowment Fund, we also worked with another state entity integral to funding
for civil legal aid – LAW Fund. You see that name during our annual campaign. Law Fund asks all
of the entities funded by LFW to collaborate and work together to raise funds. Law Fund gave us its
approval in setting up this fund and seeking gifts directly to it.
And there is more good news, according to Bruce Smith (who requires us to say this is not legal advice and not all of you are his clients), it is a very simple process to draft a codicil to an already exist-
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ing will to accomplish a gift without redoing your entire will. You may want to consult with your tax
advisor about the possible benefits of a gift of stock or an IRA beneficiary designation. already existing will to accomplish a gift without redoing your entire will.
You may want to consult with your tax advisor about the possible benefits of a gift of stock or an IRA
beneficiary designation.
The Endowment Fund is something former LAW Advocates Director Mary Swenson and I have intended to work on for several years – always distracted by other compelling issues. Now both of us
want to encourage bar members to contribute to this fund either directly or through a gift in their will.
We think this a wonderful way for people to increases access to justice for the years to come. As lawyers, we particularly understand the difference we can make in a client’s life. We see all too often the
effects on folks who have come to see us too late – and these effects on those who are already poor
can be devastating.
With your help, the Law Advocates Endowment Fund will become a way to make a difference to
poor and other vulnerable people in Whatcom County for years to come. Donations will continue to
“work” for LAW Advocates clients for the foreseeable future. Please consider a gift to the LAW Advocates Endowment Fund at the Whatcom Community Foundation.
With best wishes,
Kirsten Barron and Mary Swenson
For the LAW Advocates Endowment Fund

TO LEARN MORE ABOUT THE WHATCOM COMMUNITY FOUNDATION:
Please visit: http://www.whatcomcf.org/your-giving/give-now/
You can contribute to a Specific Project or Fund – LAW ADVOCATES ENDOWMENT
FUND. If you would like to make a planned gift, please contact Kirsten Barron at 733-0212
or Mary Swenson at mary@bellcoho.com.

A LEGACY BY THE FOUNDERS GENERATION:
The generation of Whatcom County lawyers who founded LAW Advocates nearly 30 years
ago are now of retirement age. This milestone for each of us is also the time to update our
wills and to think about our legacy. With a gift or bequest to the LAW Advocates Endowment Fund at the Whatcom Community Foundation, you can help assure that our strong efforts
to support civil legal aid and pro bono work will continue beyond our time. Contributing to
this endowed fund is a wonderful way for us to give back to our community as we step down
from legal practice.
Thanks for considering this opportunity, Mary Swenson
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Champions of Justice
Thank You to the following attorneys for

agreeing to provide free legal services through
LAW Advocates

Maren Anderson
Olivia Burkland
Bob Butler
Jacob DeGraaff
Adam Engst
Pat Gallery
Jinny Huang
Will Johnson
Kendra Kelly

Tom Lester
Linda Magee
Kathy Marshall
Karen Phillips
Sallye Quinn
Susan Rogers
Dan Raas
Lisa Saar
Junga Subedar

Special Thanks to our wonderful
community volunteers who donated their
time and talents to LAW Advocates!

Jake Barrons
Narrisa Deal
Michael Lilliquist
Jill May
Mandy Martin
Lynn McKinster

Robin Mullins
Lisa Oedekerk
Dana Oviedo
Mieka Rhoades
Lawrence Walton
Jacob Zerby
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P R O B O N O C O N N ECTI O N
Did you know…
… you could be earning money for LAW Advocates every time you
shop at these retailers?

Your Fred Meyer Rewards Card can do more than you think! In addition to getting rewards points, fuel
points and rebates, purchases made with your Fred Meyer Rewards Card can also earn money for local non
-profits. Go online to www.fredmeyer.com.com/communityrewards and link your account to LAW Advocates
and earn money every time you shop. You can search for us by name or by our non-profit number: 90106.
If you do not have a Rewards Card, go to the Customer Service desk of any Fred Meyer store.

Through its AmazonSmile program, Amazon will donate 0.5% of your total on eligible purchases to LAW
Advocates. The only catch? You have to remember, “Smile first.” Instead of making
purchases at
amazon.com, go to smile.amazon.com. Type in “LAW Advocates” in the “Pick Your Own Charitable
Organization” search box and you’ll be on your way!
PROVIDING ACCESS TO JUSTICE
FOR LOW-INCOME WHATCOM
COUNTY RESIDENTS
360-671-6079
WWWW.LAWADVOCATES.ORG

Donations are received quarterly. Accounts are limited to linking to one organization at a
time. For full details and a list of eligible purchases, visit fredmeyer.com or
org.amazon.com.
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Second Thoughts – Washington’s Anti-SLAPP Statute Gets Slapped
By Michael Bersch

Kent and Linda Davis, Jeffery and Susan Trinin, and Susan Mayer are breathing easier. During the last
week of May, the Washington State Supreme Court reversed an order for them to pay $221,846.75 when, in
a unanimous decision, the Court decided Washington’s anti-SLAPP statute was unconstitutional. In doing
so, the Court exposed a fundamental flaw in most such laws.
Davis v Cox:1 The Davises and cohorts (Davises) are members of a non-profit corporation, Olympia Food
Coop, which runs two small grocery stores in the Olympia area. As a protest against perceived Israeli human rights violations, the Coop’s board of directors (Cox et al.) decided that the stores would boycott Israeli made products. The Davises attempted to change the collective mind of the board, but failed. They then
endeavored to garner sufficient support to elect new members to the board, but failed again. The Davises
then brought a derivative suit against current and former board members, sixteen in all, claiming the directors acted ultra vires and breached their fiduciary duties. They contended that the board did not follow the
Coop’s written procedures to invoke a boycott. As a result, coop membership and donations declined.
Cox et al. responded to the suit by filing a special motion to strike a claim under, RCW 4.24.525(4)(b),
Washington’s anti-SLAPP law. [Sidebar: SLA PP is an acronym for Strategic Lawsuit A gainst Public Participation. A SLAPP often comes in the form of a defamation, business or judicial tort claim, but the real
purpose of the suit is to silence defendants by subjecting them to expensive, protracted litigation, and often
extreme monetary liability. The interested reader is referred to the June issue of the WCBA Newsletter for a
bit more explanation of SLAPP suits and a very short history of Washington’s anti-SLAPP statutes.] To
determine whether a lawsuit is a SLAPP and therefore subject to dismissal, RCW 4.24.525(4)(b) contains a
two part test. The party bringing the special motion to strike “has the initial burden of showing by a preponderance of the evidence that the claim is based on an action involving public participation and petition.
If the moving party meets this burden, the burden shifts to the responding party to establish by clear and
convincing evidence a probability of prevailing on the claim.”2 If the motion is granted, the SLAPP filer is
subject to statutory damages and fee shifting. And that is what slapped the Davises. The trial court granted
the defendants’ motion and ordered the Davises to pay $221,846.75 in statutory penalties, attorney’s fees
and costs.3 The Davises appealed, and the Court of Appeals affirmed the trial court’s rulings. But ever the
warriors, the Davises sought and received certiorari by the Washington Supreme Court.
Along with many trial court application errors, the Davises contended there were numerous constitutional
problems with the statute, one of which appeared to be a relatively minor issue taking just 131 words of
their 50 page brief. They contended that applying the clear and convincing standard in 4.24.525(4)(b) before discovery denied them the right to jury trial in violation of Washington’s Constitution. Cox et al. likewise paid little attention to the issue, referred to it as “naked casting in the constitutional sea,”4 argued that
the issue was not raised at trial and thus waived, and contended 4.24.525(4)(b)’s motion to strike was analogous to a summary judgment proceeding, which, of course, is not unconstitutional.
Although not following the same procedure as a motion for summary judgment, Washington’s lower courts
and some federal courts5 had followed California interpretations of its similar statute in allowing 4.24.525
(4)(b) determinations. So in a somewhat surprising turn, and casting all other issues aside, the Court decid(Continued on page 11)
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(Continued from page 10)

ed to take a close look at how the statute operated. When it looked, the Court found “[t]he plain language
of RCW 4.24.525(4)(b) requires the trial judge to weigh the evidence and make a factual determination of
plaintiffs’ ‘probability of prevailing on the claim,’”6 citing wording of “initial burden,” “burden shifts,”
“showing by preponderance of the evidence,” and “establish by clear and convincing evidence.” The Court
also noted that in making a ruling on the motion to strike section (4)(c) of the statute “directs that the trial
judge ‘shall consider pleadings and supporting and opposing affidavits stating facts’ related to the claims
and defenses.”7 In contrast, the Court stated a “[s]ummary judgment does not concern degrees of likelihood
or probability.”8 A motion for summary judgment is decided as a matter of law; there no question of material fact.
But couldn’t the Court simply interpret the statute to mean a summary judgment like procedure? The Court
considered this question and responded saying to do so required the Court “to interpret the words ‘to establish by clear and convincing evidence a probability of prevailing on the claim’ to mean ‘to establish by
clear and convincing evidence a probability of prevailing on a claim, if there is no genuine issue as to any
material fact and the moving party is entitled to prevail on the special motion to strike as a matter of law.’
This goes beyond interpretation and requires us [the Court] to rewrite the statute; we decline the invitation.”9
The Court then looked at the right of trial by jury in Washington (Article I, section 21, of the Washington
Constitution) and reaffirmed that the right did not extend to frivolous or sham claims. “[T]he long-standing
principle that litigants cannot be allowed to abuse the heavy machinery of the judicial process for improper
purposes that cause serious harm to innocent victims, such as to harass, cause delay, or chill free expression . . . has always been, and always will be, sanctionable.”10 The Court noted RCW 4.84.184, CR 11(a),
RPC 3.1, and RPC 4.4(a) all address misuse of the court system and “the right of trial by jury because they
are limited to punishing or deterring frivolous or sham litigation. But the same cannot be said of the antiSLAPP statute. RCW 4.24.525(4)(b) requires the trial judge to make a factual determination of whether the
plaintiff has established by clear and convincing evidence a probability of prevailing on the claim. This is
no frivolous standard.”11 Thus the Court determined that RCW 4.24.525(b) is a “preliminary procedure for
factual adjudication of claims without a trial, not a summary judgment proceeding.”12 And the statute
“violates the right of trial by jury under article I, section 21 of the Washington Constitution and is invalid.”13
Second Thoughts:
A review of anti-SLAPP statutes enacted in other states reveals that most of these statutes require the trial
judge to weigh evidence in some manner to determine whether the defendant’s actions are protected activity
and to determine if the plaintiff might succeed on the merits of the claim. But as the Washington Supreme
Court made clear, such a pretrial determination is not a summary judgment proceeding. Nor does it seem
realistic to compare the anti-SLAPP motion to a motion for nonsuit or directed verdict. A nonsuit, CR 41,
can be a voluntary dismissal on motion by the plaintiff or involuntary dismissal on a motion by the defendant for failure of the plaintiff to prosecute the claim, or failure to comply with the rules or court order. A
motion for dismissal under CR 41(b)(3) and motion for directed verdict (JMOL), CR 50, comes after a party has been fully heard on an issue. Because the anti-SLAPP motion halts discovery, a party cannot be fully
heard by the trial judge on an issue, much less by a jury. An anti-SLAPP motion procedure should be likened to a probable cause hearing in a criminal case; the idea being to provide a mechanism to weed out frivolous lawsuits that target the right of free speech or petition. Like probable cause, however, non-frivolous
is a fairly easy hurdle to jump. A frivolous action is one that cannot be supported by any rational argument
(Continued on page 12)
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in the law or facts.14 Odds of recovery should not be used as an indicator of whether a claim is frivolous.
In George Pring’s original study on SLAPP suits, the defendants (targets) eventually won about 78% of the
suites, but this is about the same percentage won by medical malpractice defendants.15 Are most medical
malpractice claims then frivolous? Many doctors, insurance companies, and Republicans16 would say so.
So, if a claim is not frivolous then it is meritorious, and if it is meritorious its proponent has a right to a full
hearing. As the Court noted, “The legislature may enact anti-SLAPP laws to prevent vexatious litigants
from abusing the judicial process by filing frivolous lawsuits for improper purposes. But the constitutional
conundrum that RCW 4.24.525 creates is that it seeks to protect one group of citizen's constitutional rights
of expression and petition—by cutting off another group's constitutional rights of petition and jury trial.
This the legislature cannot do.” 17 A conundrum indeed—and perhaps a fundamental flaw in most antiSLAPP statutes. It will be interesting to see how the legislature responds.
Endnotes
1— Davis et al. v Cox et al., slip op, Wash Sup. Ct, No. 90233-0, May 28, 2015.
2— RCW 4.24.525 (4)(b).
3— Amount is sum of statutory penalties of $10,000 per defendant ($160,000), and $61,846.75 in fees and costs.
4— Quoting from In re Request of Rosier, 105 Wn.2d 606, 616, 717 P.2d 1353 (1986).
5— Phoenix Trading, Inc. v. Loops LLC, 732 F.3d 936 (9th Cir. 2013); AR Pillow, Inc. v. Maxwell Payton, LLC,
No. C11-1962RAJ, 2012 WL 6024765 (W.D. Wash. Dec. 4, 2012), but the court noted that these cases simply
adopted Californian law. It then cited other cases that “grappled” with RCW 4.24.525(4)(b)’s text. See Intercon Solutions, Inc. v. Basel Action Network, 969 F. Supp. 2d 1026 (N.D. Ill. 2013) and Jones v. City of Yakima Police
Dep’t, No. 12-CV-3005-TOR, 2012 WL 1899228 (E.D. Wash. May 24, 2012).
6— Davis supra at 10.
7— Id. emphasis in original omitted.
8— Id.
9— Id. at 11-12.
10— Id. at 23.
11— Id. at 24.
12— Davis supra at 8.
13— Id. at 2-3.
14— See Layne v. Hyde, 54 Wn. App. 135, 773 P.2d 83.
15— 2005 statistics, see Bureau of Justice AT http://www.bjs.gov/index.cfm?ty=tp&tid=4511 (June 16, 2015).
16— I couldn’t resist.
17— Davis at 27.
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Cleaning Up Criminal History - Felonies
By Michael Brodsky
Last month I wrote about how a person with misdemeanor criminal history can go about trying to
clean up some of that undesirable past. Cleaning up felony history is more complicated. But is it is also more important because felony history can be so much more debilitating to one’s ability to get a job
or even rent an apartment and, unlike misdemeanors, you can vacate more than one.
What You Can’t Vacate
RCW 9.94A.640 governs the vacation of felonies and prohibits vacation of certain of the more
serious felony offenses under any circumstances.1 Those include violent offenses as defined in RCW
9.94a.030(54) 2:
 Any class A felony or an attempt to commit a class A felony;
 Criminal solicitation of or criminal conspiracy to commit a class A felony;
 Manslaughter in the first degree;
 Manslaughter in the second degree;
 Indecent liberties if committed by forcible compulsion;
 Kidnapping in the second degree;
 Arson in the second degree;
 Assault in the second degree;
 Assault of a child in the second degree;
 Extortion in the first degree;
 Robbery in the second degree;
 Drive-by shooting;
 Vehicular assault, when caused by the operation or driving of a vehicle by a person while
under the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless manner; and
 Vehicular homicide, when proximately caused by the driving of any vehicle by any person
while under the influence of intoxicating liquor or any drug as defined by RCW 46.61.502,
or by the operation of any vehicle in a reckless manner;
RCW 9.94A.640 also prohibits vacation of offenses deemed as “crimes against persons” as defined in RCW 43.43.830 which includes, in addition to all of the above offenses designated as “violent”
offenses, the following:
 third degree assault;
 third degree assault of a child;
 third degree rape;
 third degree rape of a child;
 second degree robbery;
 first or second degree extortion;
 indecent liberties;
 incest;
 first degree promoting prostitution;
 communication with a minor;
 unlawful imprisonment;
 simple assault;
 sexual exploitation of minors;
 first or second degree criminal mistreatment;
(Continued on page 14)
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endangerment with a controlled substance;
child abuse or neglect as defined in RCW 26.44.020;
first or second degree custodial interference;
first or second degree custodial sexual misconduct;
malicious harassment;
second, or third degree child molestation;
first, second degree sexual misconduct with a minor;
commercial sexual abuse of a minor; child
abandonment;
promoting pornography;
selling or distributing erotic material to a minor;
custodial assault;
violation of child abuse restraining order;
child buying or selling;
prostitution;
felony indecent exposure;
criminal abandonment;

If a person wants to remove any of the foregoing convictions, their only remedy is to seek a pardon under RCW 9.94A.885.
Certificate of Discharge and other Requirements
RCW 9.94A.640 also precludes vacation if the person has any criminal charges pending in any
state or federal court or if the person has been convicted of any new charges of any kind, including felonies and misdemeanors, since the date of discharge. This second condition is crucial. In order to vacate a felony the person must have completed all conditions of the sentence including payment of all
legal financial obligations as well as restitution, if any. The date of discharge triggers the clock for the
passage of time necessary to vacate a felony charge: 5 years for Class “C” felonies, 10 years for Class
“B”. Problems can arise, however, because most people fail to request a certificate of discharge when
they have completed the obligations. Fortunately, most Courts will agree to issue certificate of discharge “nunc pro tunc” (Latin for “now for then”) so as to back date the 5 or 10 year waiting period to the
date the obligations were completed.
The date of the certificate of discharge is also important because it commences the period in
which the person can have no new convictions. Remember that something as minor and innocuous as
driving while license suspended in the 3rd degree, disorderly conduct or urinating in public can count as
a new conviction if it occurs after the date of discharge. Thus any new conviction will prevent vacation of
the existing conviction unless it is first vacated as well. However, new convictions that occur after the
conviction the person is seeking to discharge but before the date of the certificate of discharge should
not prevent vacation. More on that below.
Not Limited to 1
An odd and inexplicable inconsistency between the laws that govern vacation of non-felonies and
felonies is that, unlike misdemeanors and gross misdemeanors, a person can serially vacate as many
felonies as they qualify for. That is because case law interpreting RCW 9A.94.640 holds that, for the
purposes of vacating felony convictions, once a matter has been vacated the defendant is relieved of all
adverse consequences except for use in a subsequent conviction. State v. Smith, 158 Wn. App. 501,
246 P.3d 812 (2010) and State v. Breazeale, 144 Wash.2d at 837, 31 P.3d 1155 (2001). Essentially,
since vacation of a misdemeanor or felony charge permits the person by statute, to state that he or she
(Continued on page 15)
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has not been convicted of that crime and that the person has been “released from all penalties and
disabilities resulting from the offense”, the subsequent conviction cannot bar subsequent felony vacations.
This result stands in stark and irrational contrast to RCW 9.96.060, the statute that governs vacation
of misdemeanors and gross misdemeanors, which specifically limits a person to one and only one
vacation of a misdemeanor or gross misdemeanor by barring any applicant that “has ever had the
record of another conviction vacated.” That prohibition includes felony vacations as well which would
bar anyone from having a non-felony vacated if they have already vacated a felony or non felony
charge. A possible exception may exist for misdemeanors and gross misdemeanor convictions that
occur on the same day.

What a Felony Vacation Accomplishes
RCW 9.94A.640(3) 3 describes what vacation does accomplish. Specifically a vacated felony:
 cannot be used in the calculation of a defendant’s offender score for the purposes of sentencing;
 releases the offender “from all penalties and disabilities resulting from the offense from” and;
 permits the offender to “state that the offender has never been convicted of that crime” for purposes of responding to questions on employment applications and the like.
What a Felony Vacation Does Not Do
What is not accomplished by a felony vacation is equally important. In particular such vacation:
 does not restore one’s right to possess a firearm which would have been lost upon the conviction
of any felony or assault in the fourth degree - domestic violence. Restoration of firearm rights can
be accomplished by civil petition to the court and does not require that the conviction that caused
the loss of that right be vacated.
 may not convince the Canadian’s to permit you to enter Canada;
 will NOT eliminate the conviction for immigration purpose in most instances. See Murillo-Espinoza
v. INS, 261 F.3d 771 (9th Cir. 2001) (9th Cir.) and Matter of Roldan, 22 I&N Dec. 547 (BIA 1999).
Cleaning up one’s felony history is even more important and more complicated than cleaning up misdemeanors. The good news is that the inconsistencies between the governing statutes permit multiple felony vacations. However, you will almost certainly need the assistance of an attorney familiar
with all the ins and outs, exceptions and requirements of these arcane statutes. Please call or email
if I can be of assistance with any post-conviction clean-up including vacating a misdemeanor, gross
misdemeanor or felony, restoration of firearm rights or terminating sex offender registration.
Endnotes
1–
Although both clemency or pardon remain possibilities.
2–

Soon to be recodified as 9.94A.030(55).

3–
(3) Once the court vacates a record of conviction under subsection (1) of this section, the fact
that the offender has been convicted of the offense shall not be included in the offender's criminal history for purposes of determining a sentence in any subsequent conviction, and the offender shall be
released from all penalties and disabilities resulting from the offense. For all purposes, including responding to questions on employment applications, an offender whose conviction has been vacated
may state that the offender has never been convicted of that crime. Nothing in this section affects or
prevents the use of an offender's prior conviction in a later criminal prosecution. Wash. Rev. Code
Ann. § 9.94A.640 (West).
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $6.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know

as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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ATTENTION FAMILY LAW ATTORNEYS
Morris - Sockle, PLLC, d/b/a Divorce Lawyers For
Men and Divorce Lawyers For Washington, is an
Olympia law firm seeking to contract with local attorneys for the joint representation of Family Law clients
in Whatcom County and several other locations
throughout Washington. Qualified attorneys must have
an established office, and, the ability to manage the litigation of each case on which they associate with Morris-Sockle for joint representation of the client. Morris-Sockle will provide all marketing, initial client telephone contact, billing, bookkeeping, and administration. The
local attorney must have at least one full year of Family Law experience, and have a
thorough knowledge of local court rules. This is a mutually beneficial professional
relationship for skilled lawyers that seek to augment their client case load. The local
attorney must be in a position to adequately handle the representation of additional
clients, and have appropriate support staff. If you are interested or seek additional information, please contact tonya@morris-sockle.com.
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

1/2

full page . . . $100/mo.
10.00” H x 7.90” W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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