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The President’s Column
By Mark Kaiman, WCBA President 2015

On Reforming Criminal Justice
If any of you are interested in some light summer reading, there is a
worthwhile article in the Georgetown Law Journal1 by Judge Alex
Kozinski of the Ninth Circuit, entitled “Criminal Law 2.0.” In 2013,
3,424 federal criminal cases went to trial. Of those, only 228, or 6.7%, resulted in acquittal. Armed
with statistics like this, Judge Kozinski challenges a number of pillars of the criminal justice system. Among others, Kozinski challenges the assertions that eyewitnesses are reliable, that DNA evidence is infallible, that human memories are reliable, that innocent people never confess, that juries
follow instructions, that police investigate crimes objectively, and that the prosecution is at a significant disadvantage because it must prove its case beyond a reasonable doubt.
Those of us who have been either prosecutors or defense attorneys have been told that the
system works, and that there is nothing to worry about. Perhaps. But Judge Kozinski makes a compelling argument that we have reasons to be concerned about the integrity of the criminal justice
system. Criminal trials today do not differ substantially from how criminal trials were conducted a
century ago, although technology and community standards are now vastly different. Among
Kozinski’s more thought provoking suggestions are to allow jurors to discuss the case while it is
ongoing, allow jurors to ask questions during trial (this is currently possible in courts-martial), explain to jurors what is at stake in terms of possible penalties, and give the jury the ability to recommend a sentence (also possible in a court-martial). Kozinski also argues for abolishing state judicial
elections, and prosecutorial immunity.

I don’t think it’s an understatement to use the word “radical” to describe some of Kozinski’s
argument. But radical in this context isn’t necessarily a bad thing. The article is full of anecdotes
describing serious miscarriages of justice. From my experience, I could supply just as many anecdotes about prosecutors and defenders who are genuinely concerned with doing justice, and not
simply winning for the sake of winning without any regard for what is morally right. Nevertheless,
it would be a worthwhile endeavor to at least engage in a discussion about some of the Judge’s proposals. Many have merit, especially the ones advocating providing more information and control
over the process to criminal juries. A constant refrain I hear from jurors after a trial is over is that
they express frustration because they are kept in the dark about so many aspects of the trial. No nation on Earth has a perfect criminal justice system, but ours is better than most. If we want to keep
it that way, we can only do so with regular self-examination, and the courage to make changes
when they are sensible and necessary.
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Endnotes
1 – 44 Geo. L.J. Rev. Crim. Proc. (2015)

Photos from the WSBA Board of Governors’ Meeting in Bellingham
Taken By Kathy Marshall

Seersucker was in high fashion, led by our own Phil Buri!

Our Rajeev Majumdar takes his
award.
Yes, the shoes matched.
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Hiring An Associate— Adelstein, Sharpe & Serka seeks mid-level to senior associate with litigation experience, strong writing skills and a refined fashion sense. Please send cover letter and
resume to Jeff Fairchild, PO Box 5158, Bellingham, WA 98227-5158 or law@adelstein.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington,
with 42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past
two years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases
- criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.

CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at
my own well-equipped home office. Rates variable by complexity of work; minimum 3
hours.
Contact me directly as follows:
Carol Sheppard (770)366-8186 or CSSheppard100@gmail.com.
Experienced Family Law Paralegal needed for Mount Ver non law fir m with at least 2 year s of
experience assisting with case management and document preparation from retention through trial. Email your resume, 3 professional references and salary requirements for consideration to ldiorio@tariolaw.com.
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Thank You!
Hello everyone. My name is Jeremy Knapp. I gave a
presentation to the Whatcom County Bar Association in
March about funding for me to go to an Intensive Law
and Trial program held at Stanford Law School. Thanks
to the generous support of many of the members of the
Bar Association, I was able to attend the first session of
this program on June 29th, 2015. For those who funded
me I bet you want to know what your money went towards.
All the money I received went directly to my tuition fee and thanks to the support of many
members of the Bar Association and other organizations I was able to go to this program with everything paid for out of fundraising. Through the entire ten-day program, all 240 students in the session prepared a college level mock trial to present in a court room. Many students there had never
done a mock trial before and attended the program to see if Law was an interest to them. I, on the
other hand, had done mock trial before and knew exactly how to tackle the case. When my leaders
found out about my experience in mock trial they immediately took it upon themselves to challenge
me more than most and help me with any part I needed to work on. Through the program everyone
was taught about each aspect of a trial from Opening Statements to Cross Examinations to Objections. These were all taught in college-style lectures. We also heard lectures from Stanford’s own
professors about different aspects of Law. One of my personal favorites was a lecture by Professor
George Fisher who explained with a great amount of clarity what Hearsay is and why it is inadmissible in court. Another one was a lecture by Professor Norman Spaulding who gave a very interesting lecture on attorney-client privilege. Privately, my leaders helped me a lot with objections and
witness control on cross examination. They also helped me develop a much better Closing.
This program provided many experiences and taught me many things about Law and college
life. I am proud to say that when it was time to present the case, I was able to do all my questioning
and my Closing Argument without notes. I’m also proud to say that I was able to get a perfect score
on my Closing, and near-perfect scores on my Direct Examination of an expert witness and Cross
Examination of the prosecution’s expert witness. All of this helped my team win its case and is the
reason I was awarded Best Attorney in my case.
I want to thank every single person who donated money, and who made it possible for me to
go to the program. This was truly an amazing experience that I wish I could have again and again!
If you are interested in hearing more about what I learned and experienced at the program please
email me at jeremyknapp231@gmail.com. Thank you all for your help.
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Civil Procedure Corner
By Bryan L. Page *

Sham Affidavits...
I am sure we have all seen affidavits we would consider “shams.”
That probably most often comes in the form of an affidavit from a party
that is so self-serving that there is no way it can be 100% accurate. But
the term “sham affidavit” is also a term of art used by courts to describe
a particular situation in which a witness submits an affidavit that conflicts with prior deposition testimony in the case.
1

Think of the issue this way. You take the opposing party’s deposition early in the case. During the
deposition, that party offers testimony that clearly shows your client is entitled to summary judgment. So you move for summary judgment based on that deposition testimony. Then the opposing
party submits an affidavit that conflicts with that deposition testimony. Is the opposing party allowed to do that? Does the conflict create a question of fact? The quick answer to these questions
would be no. But the rule is not as broad as we might think.
In Washington, “[i]t is generally impermissible to file an affidavit or declaration after giving clear
answers to unambiguous deposition questions which negate the existence of any genuine issue of
material fact.” 2 “A contradictory declaration ‘without explanation’ is insufficient.” 3 However,
courts have specifically acknowledged this “rule is a narrow one.” 4
This rule contains several requirements that narrow its application in practice. First, the deposition
question must be “unambiguous” and the witness’ answer must be “clear.” That leaves a lot of room
for argument.5 Second, the contradictory declaration must also be without explanation. “[I]f the
subsequent affidavit offers an explanation for previously given testimony, whether the explanation
is plausible is an issue to be determined by the trier of fact.” 6 This allows witnesses to come up
with a slew of explanations for why their testimony at their deposition was not the same as the testimony in their affidavit. Third, a witness could also make a number of arguments for why the two
testimonies are not actually contradictory or in conflict.
The rule is even more limited in federal court. Like in Washington courts, “[t]he general rule in the
Ninth Circuit is that a party cannot create an issue of fact by an affidavit contradicting his prior
deposition testimony.” 7 Also like in Washington courts, the Ninth Circuit applies the rule “with
caution.” 8 The Ninth Circuit has fashioned two requirements that must be met before the conflicting affidavit will be excluded. First, similar to the rule in Washington, the inconsistency must be
clear and unambiguous to justify striking the affidavit.9 Second, the trial court must also make a
factual determination that the contradiction was actually a “sham.” 10 This usually means the court
(Continued on page 8)
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must specifically find the contradictory affidavit was given to create a factual dispute for the sole
purpose of arguing that summary judgment is inappropriate until the dispute is settled.11 The rule
is not to be applied if the witness is elaborating upon, explaining, or clarifying prior testimony
given during a deposition.12 Plus, minor inconsistencies that result from an honest discrepancy, a
mistake, or newly discovered evidence should also not be excluded.13
The rules in both Washington and the Ninth Circuit offer practical lessons. If you are taking depositions and one goal is to obtain testimony that might be helpful on summary judgment, be sure
your questions are clear and be sure you get all the information the witness knows on that topic.
On the flip side, if your client has given damaging testimony in an earlier deposition, all is not
lost. Be sure to include an explanation for why the new testimony is now being given in an affidavit opposing summary judgment.
* Bryan Page is a shareholder at Carmichael Clark, P.S. and practices civil trial and appellate
litigation in state and federal courts, with an emphasis on business, commercial, and real estate
disputes. He can be reached at (360) 647-1500 or BPage@CarmichaelClark.com.
Endnotes
1. The dictionary definition of the word is “1 : not genuine : FALSE, FEIGNED 2 : having such poor quality as to
seem false.” Merriam-Webster’s Collegiate Dictionary 1143 (11th ed. 2014).
2. B.R. v. Horsley, 186 Wn. App. 294, 305 n.3, 345 P.3d 836 (2015) (internal quotation omitted).
3. Id.
4. Taylor v. Bell, 185 Wn. App. 270, 294, 340 P.3d 951 (2014).
5. Horsley, 186 Wn. App. at 305 n.3 (allowing contradictory affidavit when testimony not unambiguous).
6. Taylor, 185 Wn. App. at 294.
7. Kennedy v. Allied Mut. Ins. Co., 952 F.2d 262, 266 (9th Cir. 1991).
8. Van Asdale v. Int’l Game Tech., 577 F.3d 989, 998 (9th Cir. 2009).
9. Id. at 998–99.
10. Id. at 998.
11. Nelson v. City of Davis, 571 F.3d 924, 928 (9th Cir. 2009).
12. Id.
13. Id.
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Second Thoughts – A Terry Stop – State v. Z.U.E.1
By Michael Bersch
michael@berschlaw.com

“This case involves whether, under either Washington State Constitution, article I, section 7 or the Fourth
Amendment to the United States Constitution, the information provided by multiple 911 callers was reliable
and sufficient to justify an investigatory Terry stop of the car in which the defendant was a passenger.”2 So
opens the Washington Supreme Court’s opinion in State v. Z.U.E., and perhaps no other area of law is
fraught with more technical subtleties, nuances, and subjectiveness masked as objective interpretation than
that of search and seizure. But if we look past the fine points of law, the case is about much more than that,
especially in light of the national spotlight on “police shootings.” While the Court focused on the
“reasonableness of the suspicion” it missed an opportunity to comment on the “reasonableness of the stop:”
the use of force, the threat of force, and mutual suspicion of police and community.
(The Facts:3) In the late afternoon of October 2, 2011 a 911 caller to the Tacoma police reported seeing a
shirtless black male described as between 18 and 19 years old, 5 feet 10 inches tall, 145 pounds, with hair
cut so short he appeared bald, carrying a gun in a “ready position” through the Oakland Playfield in Tacoma, a place police considered to be a “high-crime area.” Two police officers responded to the dispatch and
while en route received updates that other 911 callers reported seeing a shirtless, gun-toting man, and that
the man got into a two-door white car with about eight other people. The car was reported to then head for
the intersection of Center and Union, a few blocks away. Another dispatch update informed the officers
that a 911 caller, identified as Dawn, saw a 17-year old female give a gun to a shirtless man who then carried it through the park; the caller also described in detail the girl’s appearance and clothing. The dispatch
center knew little about the identity of the 911 callers, and the responding officers knew even less. When
the two officers arrived at Oakland Playfield they did not see anyone in the park, but did observe two young
women about a block away, one of which matched the description given by Dawn. The officers contacted a
person who lived in an apartment building overlooking the park, and this person said she witnessed a large
scale fight, and the individuals all left in three or four different cars. The officers then continued the search
and drove toward the intersection at Center and Union; there they observed the two young women they had
seen earlier get into the backseat of a four-door gray car, which also had two young men in the front seat.
The officers noted that neither man in the vehicle matched the description given of the shirtless man. The
officers stopped the car and approached the vehicle using the “felony stop technique.” As the stop progressed, one of the officers felt Z.U.E. (the juvenile defendant in this case) was ignoring his instructions and
used a stun-gun on Z.U.E. Z.U.E. was charged with obstruction of law enforcement and searched; a small
bag of marijuana was found on him, and he was charged with possession of a controlled substance. Z.U.E.
moved to suppress all evidence obtained during the stop as fruit of an unlawful seizure. The trial court denied the motion, and found him not guilty of the obstruction charge, but guilty of the possession charge.
Z.U.E. appealed, and the Court of Appeals reversed; the State sought review by the Washington Supreme
Court.
The Court noted that a warrantless seizure is presumptively unreasonable, and the State bears the burden of
showing the seizure falls within an exception. One exception is a Terry stop, a brief investigatory stop
where the officer has “reasonable suspicion” based on “specific and articulable facts,” that a crime was, or
about to be, committed by the person stopped. The Court noted that Article I, section 7 of the Washington
State Constitution requires “the facts must connect the particular person to the particular crime the officer
(Continued on page 11)
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seeks to investigate.”4 The State argued that the officers “reasonably suspected that at least one of the car’s
occupants was involved in a potential gang-related assault or a minor in possession of a firearm.”5 But the
Court noted that almost all of the “suspicion” was based on informant tips (911 calls). Court declared that
the “appropriate constitutional analysis for a stop precipitated by an informant is a review of the reasonableness of the suspicion under the totality of the circumstances,”6 resolving a split in the analysis by the Courts
of Appeal. The Court analyzed why in this particular stop the succession of calls was not sufficient to give
the police reasonable suspicion for the stop.
Second Thoughts:
The detailed analysis of the case I leave to you, gentle reader, for I find the “totality of circumstances analysis” a lot like walking backwards; you can see where you were, but still not know where you’re going.
What the Court passed on was an opportunity to comment on the police procedure. If you are not familiar
with a “felony vehicle stop” I urge you to watch a video of such a stop (see links in the endnotes7). If you
do so, you will quickly see how easily things could go tragically wrong. I wasn’t there, but I will try to describe the scene as it likely 8 took place.
The Tacoma police pull behind the car Z.U.E. is in. The police get out of their patrol car, draw their guns,
and order the car’ occupants to put their hands up. The driver is ordered to roll down his window and throw
the car keys on the ground. When other police units arrive, more guns are drawn and aimed at the people
inside the car. Then, the police order the driver to open his door with his right hand by reaching outside the
car and lifting the handle. The police then order the driver to get out of the car and face away from the police, keeping his hands in the air. He is then ordered to grab his shirt at the back of his neck and pull up his
shirt so that his waist band is exposed. While holding his shirt up, he is ordered to do a 360 degree turn.
He then releases his shirt and is ordered to walk backwards, hands in the air, toward the sound of the voice
giving the orders. At some point he will be ordered to stop and get on his knees; then one of the police officers will holster his weapon and approach him from behind and handcuff the driver. The driver is then
put in the back seat of a police vehicle. During this time the other people in the car have their hands up, and
guns are aimed at them. They are to make no sudden moves. The vehicle exit procedure is repeated for the
two passengers. Finally, it was repeated for Z.U.E., but when Z.U.E. did not get on his knees fast enough,
he was hit with a Taser. He may be lucky it was just a Taser. All of this is done in the name of police safety in an investigatory stop of a crime that may or may not have taken place.
In Terry v. Ohio,9 the U.S. Supreme Court held that a “stop and frisk” of a person was a seizure and search
under the Fourth Amendment, but probable cause was not required. Instead, the stop and frisk was reasonable under the circumstances, citing need to prevent and detect crime, officer safety, and limited intrusion on
the person. The “Terry stop” was extended to vehicles in A dams v. W illiams,10 and further extended okaying the police practice of requiring the driver to exit the vehicle then undergoing a pat down in Pennsylvania v. Mimms,11 and then even further extended to passengers in Maryland v. W ilson and A rizona v. Johnson.12 Now for those of us living in middle-class neighborhoods whose principal interaction with police is
hoping we don’t get a speeding ticket as we hurry through town to our next appointment, all of this may
seem academic. So let’s do a little then and now.
In 1968, when the events in A dams took place, the police officer could tap on a car window with his knuckles and ask the driver to roll down the window. Today, the police can stop a car, order the occupants out at
gun point, order the occupants to then follow precise directions, then be handcuffed and placed in a patrol
car; if any sudden moves are made, or if there is any resistance or questioning, the occupants are in serious
(Continued on page 12)
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danger of being shot and killed. And police do not need probable cause that one or more of the occupants
committed a specific crime; all that is required is “reasonable suspicion” to make an investigatory stop.
The connection between the degree of certainty of whether a crime was committed and the person seized
committed the crime can vary dramatically. Compare these stops:
1. Probable cause case – “This is a stolen car, and I think you stole it.” With,
2. Original Terry Stop case – “I think you might be about to steal this car.” And,
3. Modern case – “I think this might be a stolen car, and I think you might have stolen it.”
Astoundingly, at least to me, the amount of force that the police may use to effectuate each stop scenario is
the same; deadly force might be used. Rather than an analyze whether one, two, three or more 911 calls
could give police reasonable suspicion to conduct a Terry stop, the Court should have stated that where the
police are uncertain a crime has been committed, and they are uncertain whether the individual being
stopped is connected to the uncertain crime, there can be no investigatory stop. And more importantly,
such circumstances can never justify the threat of using deadly force to detain a person. Sometimes it is
okay to just let it go rather than risk a tragedy.
One of the factors in determining the reasonableness of a Terry stop is whether the stop takes place in a
high-crime area. So those of us living in rural, suburban, or middle-class urban areas will likely never be
stopped by police using the felony stop technique. Many minority communities, however, live in designated high-crime areas. Thus, it seems reasonable to surmise that there is a feedback in many of these communities. In high-crime areas, police safety (fear) initiates a more aggressive, offensive response than in other
areas. This, in turn, causes the community to view the police as biased and dangerous, leading to fear of the
police, leading to uncooperative behavior, leading to police using aggressive tactics, leading to …. The
Court missed an opportunity to interrupt, in a small way, this dangerous feedback.
Endnotes
1 State v. Z.U.E., No. 89894-4, slip op. (Wash., July 16, 2015.)
2 Id. at 1.
3 The “facts” here are taken from a combination of the “Facts” in the Court’s opinion, and those in the State’s and Z.U.E.’s briefs.
4 Z.U.E. at 7, emphasis in original.
5 Id. at 7-8.
6 Id. at 11.
7 What is labeled as a textbook felony vehicle stop watch: https://www.youtube.com/watch?v=xDj32pQ6ohY ; to see how a middle-class,
white guy reacts to this treatment watch: https://www.youtube.com/watch?v=eFXnLRuq48I .
8 Based on the facts given in the Court’s opinion and the briefs submitted to the Court, plus reading on the procedure of how such a stop
should function. I should have requested the police report of the stop; but my time-management for doing so was a failure.
9 Terry v. Ohio, 392 U.S. 1 (1968).
10 Adams v Williams, 407 U.S. 143 (1972).
11 Pennsylvania v. Mimms, 434 U.S. 106 (1977).
12 Maryland v. Wilson, 519 U.S. 408 (1997); Arizona v. Johnson, 129 S.Ct. 781 (2009).

A U G U S T 20 15

WHATCOM COUNTY BAR

Ramblings of a Small Time Country Lawyer
~By Rajeev D. Majumdar!

“I Got Hitched.”
Subtitle: ‘Pictures.’ There are some more, and some explanation, here: www.rajeevandsara.info
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $6.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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ATTENTION FAMILY LAW ATTORNEYS
Morris - Sockle, PLLC, d/b/a Divorce Lawyers For
Men and Divorce Lawyers For Washington, is an
Olympia law firm seeking to contract with local attorneys for the joint representation of Family Law clients
in Whatcom County and several other locations
throughout Washington. Qualified attorneys must have
an established office, and, the ability to manage the litigation of each case on which they associate with Morris-Sockle for joint representation of the client. Morris-Sockle will provide all marketing, initial client telephone contact, billing, bookkeeping, and administration. The
local attorney must have at least one full year of Family Law experience, and have a
thorough knowledge of local court rules. This is a mutually beneficial professional
relationship for skilled lawyers that seek to augment their client case load. The local
attorney must be in a position to adequately handle the representation of additional
clients, and have appropriate support staff. If you are interested or seek additional information, please contact tonya@morris-sockle.com.
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

1/2

full page . . . $100/mo.
10.00” H x 7.90” W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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