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The President’s Column
By Tom Lyden, WCBA President 2016

Gift Picks for 2016 Holidays
It’s that time of year again where many of us get to go and cut down a
juvenile evergreen tree and keep it in our home for a couple weeks in December (or longer, if you’re not into the whole brevity thing). I always think
this is the year that I’ll swear off the consumer gluttony that is Christmas
shopping and donate all my time and money to an orphanage, but alas, I am weak and still like stuff.
Here are some of the best gift ideas for your loved ones.1
Toys & Goods:
Bug A Salt 2.0 Fly Shooter. This one-pump air gun blasts salt crystals about a foot in oh-so-tiny shotgun style. Before you roll your eyes, you should head on over to YouTube and check out the pure
functionality of this toy. Not sure this one is going to make it down my chimney this Christmas because I need several of something this cool so that a salt war does not erupt amongst my boys. Maybe
when version 3.0 comes out.
Euler’s Disk. This is a super-cool toy that includes a disc (often a heavy-ish coin) and a slightly concave base. There are several versions for sale on the toy store circuit, and they are all cool. This is one
of those good desk accessories that you can imagine in a Hollywood film about high-rise lawyers being awesome. Check out a YouTube video of a Euler’s Disc doing its thing.
Bean Boots.2 These are pretty great boots. They are classic, functional, and quite popular with the
kids nowadays. Also, they are very comfortable, very durable and L.L.Bean has an old-timey style
warranty and extraordinary customer service. The boot uppers are nice leather that is nearly indestructible. After a few years of use, a resole costs ~$45 with shipping and the boots come back looking like new, but still fitting perfectly. Also, I like that the boots (but not all of L.L.Bean’s stuff) is
made in the Brunswick, Maine. U.S.A.!
The New Tribe Album. We Got It From Here…Thank You 4 Your Service is on heavy rotation when I
have my headphones in. If you are not familiar with A Tribe Called Quest then there is no better time
to have a listen to some mainstay hip hop. I’ll confess that I rarely buy albums any longer, but this
one is a must have for me. Tribe always has a diverse collection of tracks, with a lot of guest artists,
and the lyrics are very hip even if a bit current-event heavy.
Neither Toys nor Goods:
Magazine Subscriptions. These are always a good go-to for people that are otherwise too picky or
have a stuff aversion.
National Geographic. You can really only get smarter here. Usually not political so you won’t
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offend your uncle who only listens to A.M. radio and is a walking talking-points memorandum.
Cook’s Illustrated. Yep, the one that you see by the checkout stand at the grocery store but
have never picked up because you’re just going to take a quick peek at one of the gossip
rags. This publication is pleasant to look at and is very practical. It tends to be more on the
simple/traditional side of things, has no advertising, and is suitable for new and old kitchen
nerds alike.
MAD Magazine. It’s still awesome. Anyone that enjoys polished, political and current
event satire should enjoy some Alfred E. Neuman.
Discover Pass. A Discover Pass is the annual $30 pass that gets you into Washington’s State
Parks. This is a good gift to pair with a picnic basket or a pair a socks or something clever like
that. Washington is truly a marvel of nature and this pass is a necessity if you do not want to continually worry about the park ranger slapping you with a $99 fine (which is reduced to $59 if you
get the pass after the ticket) for not having the pass. It’s good for one year from purchase.
Whatcom Museum membership. The Whatcom Museum membership is $50 for an individual
and $75 for a family. It includes access to exhibits at the museum (called the Lightcatcher), the
children’s museum (Family Interactive Gallery (FIG)), and Old Town Hall and Syre buildings.
The buildings are really cool, and are a great place to get out of the rain and space out on a weekday. The Lightcatcher has nice amenities, is a good place to take kids and rotates its exhibits.
Donate Something on Behalf of Someone. Yeah, not the sexiest gift in the universe, but it seems a
little more in the Holiday spirit than many other gifts. I have two aunts that are nuns – yep, the
kind that used to wear habits like in the movies. They have given me a share of a goat and a water
straw, to name a few gifts, over my lifetime. As hoped, the gifts were touching to me and made
me feel the incredible fortune my existence is. Nobody loses in this scenario, and if the giftee
doesn’t like it then they are a bad person and needed the karma anyhow.
That’s my advice for Holiday shopping this gifting season. I hope you find it modestly entertaining.
On a more serious note, I have appreciated my service and thank all that read my ramblings. I also sincerely thank all the people that make our bar special, successful and an easy organization to
volunteer for. I am certain we live in a very special place and our legal community is truly exceptional.
2017 is coming quickly and there are a few things we can shape as a group right here in our little
corner of the world. Our greater society is clearly experiencing a reckoning of sorts, but I do not
care to comment any further on that subject. However, the upcoming year will be one of reckoning for our local community, as well, and that we can all do our part to shape our corner.
The national economy seems to be doing well, local real estate is booming, we appear set to never run out of beer in Bellingham, and Washington State seems to be doing well as a whole. 3 It is
(Continued on page 4)
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likely that a measure to fund a new jail will be on the ballot next November – please participate
in this as we are integral to the criminal justice system (yes, even you vehemently civil, nonlitigation types). Intertwined in that conversation will inevitably be issues regarding mental
health and homelessness that are a serious challenge for Bellingham and the greater Whatcom
County area. I say this because as we all go about our daily lives this Holiday season we will undoubtedly encounter folks asking for money at busy traffic spots, and we will all see countless
homeless individuals and/or camps. Our community is looking to expend a massive amount of
money to address a part of these issues, and the legal community can bring a very valuable view
to this debate. Get informed on the relevant issues, get involved, and help our community make
the best decision it can.

Endnotes

1 - Disclaimer: I do not endorse any of the merchants I have hyperlinked to. It was pure, unequivocal Googling that got to the product links. Please shop around and buy local if you can.
2 - Shout-out to Chris Quinn for making Bean Boots look good with a coat and tie in court during a snowstorm a few years back.
3 - McCleary aside.

Classified Ads
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at my
own well-equipped home office. Rates variable by complexity of work; minimum 3 hours. Contact
me directly as follows: Carol Sheppard (770) 366-8186 or CSSheppard100@gmail.com.
Assistance in Serious Cases: Just moved to Bellingham. Recently licensed in Washington, with 42
years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past two years,
and 12 years as a trial judge. Available to assist in preparation and trial of serious cases - criminal and
civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.
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Whatcom County… one year later!
By Jennifer Slattery
A year ago, I wrote to you all and thanked the
Whatcom County bar for welcoming me to the community. Somehow, in one year, I haven’t been forced
to write another article, despite the fact that our beloved Editor is now my boss.1 So I thought it was finally time to let the Bar know that you are stuck with
me. I’m a Whatcom County lifer now, and here’s
why.
I continue to be amazed by our kind and supportive group of lawyers. I walk into the Whatcom
County courthouse and it is a sure thing that I will see
a familiar face. The free-flowing advice and guidance of local attorneys has also been encouraging and necessary as I am now a “general practice” attorney.
In the past two months, I have been repeatedly reminded me why I NEEDED to
move to Bellingham and why I will stay:
September:
I watched as, in front of a packed courtroom, Heather Shepherd was sworn in as the county’s
newest attorney. Of course Doug Shepherd’s presentation of his daughter to Judge Snyder
was a tear jerker. But what was most encouraging was the large group of court staff,
clerks, attorneys, paralegals, and other community members who were there to cheer
Heather on and support her as she transitioned to full-blown lawyer.
October:
I had the pleasure of riding the “party bus” with 19 other Whatcom and Skagit attorneys (and
my fellow flight attendant Magistrate Judge McCandlis) to the annual Washington Women
Lawyers awards dinner in Seattle. Thanks to Judge McCandlis’ vision of a full-service
“flight” to Seattle, we had the benefit of dining on snacks and drinks, to and from Seattle,
without having to battle the Seattle traffic.2 Our large group cheered on Magistrate Judge
McCandlis as she received the “Passing the Torch” award, and even though we were placed
in the very back of the event, everyone knew who the Whatcom and Skagit attorneys
were.3 We were proud to represent our small legal communities and support Judge Montoya-Lewis as she presented an inspiring keynote speech.
One week later:
Our community, yet again, joined together at LTO to raise money for LAW Advocates. Terra
Nevitt (former LAW Advocates executive director) came back to give Emma Clark a much
deserved send-off to Shepherd and Allen where she will continue to be a voice for our
county’s civil legal aid needs. We also raised a record-setting amount of funds to support
our county’s volunteer lawyer program.
(Continued on page 7)
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November:
I joined our community, including the Skagit County legal community, federal judges, and the
family and friends of Paula McCandlis to witness her investiture. David Nelson made me
laugh, and Retired Magistrate Judge Dean Brett inspired me with Paula’s story. Judge
McCandlis’ heartfelt words of gratitude to numerous individuals who assisted her throughout her career reminded me that it takes a supportive community to create strong leaders.
These are just a few examples of the “feeling of fellowship” that I wrote about last year and
that will keep me in Whatcom County. Because I was so easily welcomed here, I have tried, and
will continue to try, to pay it forward. I hope that any new attorneys (or aspiring attorneys) in town
will reach out to me and ask for help and advice. Please let me show you why you should put in the
effort to stay here and practice in Whatcom County. Trust me. It’s worth it.

Endnotes
1 - Somehow our esteemed Editor has converted me to prosecutor and has even assigned me one of
his college classes to teach, yet I have escaped any sort of requirement to be a regular contributor to
the bar journal. Probably because my wit and writing does not live up to our Editor’s Mountain
Dew fueled Ramblings.
2 - Ok so we had a slight traffic stop while heading into downtown because we were following Hillary Clinton’s motorcade, but that didn’t stop the fun. Sadly, we did not catch a glimpse of HRC,
but we did learn our lesson: next time the bus will have to be the large bus with the bathroom.
3 - Justice Gonzalez actually came onto the bus at the end of the night and said he would drive all
the way to Bellingham just to ride our bus next year. Yes – we are that fun.
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Reflections on Justice Court
By Roy Martin
Dear Editor,
In reflecting on your re-print article on Justices of the Peace and Judge Kurtz, the following memories came to me.
Arizona, where I used to practice, still has a justice court. Justices of the Peace need not be attorneys. They don't even have to show up for work. They're elected officials and cannot be removed
from office, except by impeachment. They can only be voted out. When I was there, they would
typically amass large campaign war chests (of maybe $40,000) to keep anyone from running in opposition. The source of funds might be something like a 2nd mortgage on a home. In my experience, they make really unpredictable decisions because many do not understand the law. It's not a
great system but it's still very much in place.
In Pima County, where I used to practice, the old courthouse is still there. It's now the Justice
Court. The original superior courtroom -- where John Dillinger was once arraigned and where the
last person was sentenced to hang in Arizona (it was the last hanging because she was obese and
the executioner inexperienced which resulted in her head being ripped off before a crowd since executions were public back then, but that's another story) -- is still there. It's where I tried my first
case, a wrongful eviction, as a law student under the supervision of a mentoring attorney. The
"judge" was a retired cop who served as a JotP for 30 years and was actually quite excellent. He
knew the law.
There are a bunch of
courtrooms in that
building now. All but
one are merely functional, with acoustical drop
ceilings and the like.
But that day I was before the most senior JotP
in the old courtroom,
which made the experience particularly awesome, with its heavy
moldings, large draped
windows that pull open
from the top, ancient
wooden bench and tables and gallery, a huge
Pima County Justice Court
carved clock over the bench, all really dark with age. Like stepping back in time or being a character in an old film like "Twelve Angry Men" or "Inherit the Wind”...
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ACROSS THE LINE:
By Scott Railton

1305 11th Street, Suite 301

BORDER & IMMIGRATION UPDATE
Cascadia Cross-Border Law

Bellingham, WA 98225

srailton@cascadia.com

Tel: (360) 671-5945

www.cascadia.com

Immigration and the Trump Administration
President-Elect Trump says, “We’re going to look very strongly at immigration.” I expect so. Immigration restriction was a cornerstone issue of his campaign. We’ve been receiving client queries, understandably concerned. The current thinking is some changes will come very early in the
administration, as part of his “Day 1 Project,” while others will take more time because of Congress. Trump has said he will strike many of Obama’s Executive Orders on Day 1.
Here are a few thoughts on the local impacts:
Trump

said on 60 Minutes that they want to immediately deport 2 to 3 million persons.
This is a massive endeavor, which should continue to be front-page news. It doesn’t get
much attention, but the Obama Administration was very aggressive with deportation, removing 400,000+ plus persons per year. A much-criticized detention contractor industry
was created from these efforts. Trump even noted this, briefly, in the last debate.
Trump

was very critical of NAFTA during his campaign. NAFTA includes provisions for
the TN work authorization for certain professions. TNs are commonly used in NW Washington by Canadians in professions such as RNs, college teachers, accountants, engineers,
and scientific technologists. Even if NAFTA is scrapped, the reinstitution of a Canadian
Trade Agreement could happen. Canada has already expressed interest in re-negotiations.
The

Deferred Action for Childhood Arrivals (DACA) program is probably over. This is a
program created by the Obama Administration without Congressional approval, allowing
deferred prosecution and work authorization for “DREAMers.” Each case has its own facts,
but the general advice is to not file new cases for DACA benefits, be informed of the risk
for travelling on advance parole, and consider renewal applications on a case-by-case basis.
I suspect those who already hold work authorization cards will not have them revoked, but
they won’t be able to renew.
More

“boots on the ground” locally seems likely, if any sort of border security bill passes
Congress. Since we’re a border county, this will have an economic impact, and will impact
the border crossing experience, one way or another.
• Expect changes to the H-1B Specialty Occupation and L Intra-company transfer statuses.
Trump’s team has been critical of the H-1B program in particular. I imagine they’ll raise
filing fees and/or cut quota numbers; heighten compliance measures; and perhaps introduce
a soft labor market test. It might take some time to do this, but legislation of this sort is already drafted.
(Continued on page 10)

PAGE 10

WHATCOM COUNTY BAR

DEC. 2016

(Continued from page 9)

• There will likely be proposals to revise the immigrant visa quota system, with a greater
emphasis on merit and employment based immigration, as opposed to family-based immigration. While there is demand for greater numbers, Trump’s team has vocally supported
less numbers, across the board.
• A hallmark of Trump’s campaign is his southern border wall. Cost of the border security
measures will be the issue, and it will likely be cash-grab for defense contractors. He said
recently that the wall will include fencing.
• Electronic work authorization verification for new employees (E.g. E-Verify) will likely
be mandated, at some point. Now is a good time to consider whether employer compliance
with immigration law is in good shape, as penalties were nearly doubled this past summer
for administrative errors.
• Various temporary work authorization programs may be limited or cut (e.g. Temporary
Protected Status, H-4 work authorization, temporary work authorization while applications
are pending).
• Immigration Court proceedings may be streamlined, as far as the administration can get
away with, similar to how things were after 9/11.
• Many immigrant advocacy groups are publishing advisories. We like the Northwest Immigrant Rights Project and their work. The National Immigration Law Center is another good
organization. For more on Trump’s plan, I suggest visiting the Center for Immigration Studies on-line.
We’ll be paying close attention, and recommend that employers and other affected do as well.
Now is a time for getting together with interested parties, building coalitions, and voicing concerns. Changes will have both intended and unintended consequences, and may come fast.
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ANOTHER ROAD HOME
By Roy Martin

Where Do We Go From Here?

What a strange time this is. I’m of course referring to the presidential election. My intention is not to write about
politics per se. Who we elect and their policies have impact on our lives. But what jumps out at me as a mediator and
collaborative attorney is the degree to which people talk over and past each other without any real impact. How often
have you convinced another adult of anything they weren’t already open to? How often has anyone convinced you?
I believe the heart of the problem is that we can’t see our own biases. We think we’re seeing facts when in truth
we’re interpreting every fact we encounter through our own filters. Thus, data either gets dismissed or interpreted in a
way that’s consistent with what we already believe. We all do it. I’ll use myself as an example. I adore Barack Obama. I
think he’ll be remembered as a great president. But I know there are those who see him in a negative light. The way one
sees him (or Donald Trump or anyone else) says at least as much about the viewer as it does about the person “seen.”
Our worldviews cut deep. Much of it develops before we’re even aware that we know anything. By age five or
six, we’ve become emotionally comfortable with ways of seeing that we can’t yet explain or understand. Again, using myself as an example, my family is progressive, Jewish and for the most part secular. It values certain things, such as tolerance, education, equality. My grandmother marched with my uncles in civil rights demonstrations. She was a free-love
communist in the 1930s and had the FBI file to prove it. At the same time, my grandparents were all Eastern European
peasants and my parents were working class people without college degrees. All of that mixed together to create a
worldview that colors everything I witness. The same is true for you.
We see through filters that are not visible to ourselves. They are like air to the birds or water to the fish. We
think we’re seeing reality when in fact everything we think we see “out there” is actually a reflection of our own belief
systems, our internal worldview.
Think about how profound that is. There is no “there” out there. The world is a series of fun-house mirrors in
which we see reflections of ourselves. Our political allies are just those with compatible mirrors.
If my family had been evangelical Christian, how might I see the world? Had I been raised to believe that abortion
were murder (rather than to see its restriction as the subjugation of women), my politics would be different.
Many of us, myself included, are not skilled at approaching those who think differently with curiosity rather than
judgment. I’ve been active this season in national politics, donating both time and money. I’ve shared my views with
friends. How many times have I reached out to understand those who see the world through different filters? Precisely
zero. Here or there I’ve argued with those who supported Trump or denigrated Clinton. But I never once approached
those conversations with an interest in finding common ground.
Those far smarter than me will spend months parsing voting patterns at the national level to understand what
motivated folks to support one candidate over another. That’s a worthwhile project. But I believe the key to healing our
divide can come only from reaching out to those who think differently and learning to understand what the world looks
like through their eyes.
Years ago, I traveled quite a bit – both within the United States and internationally. My preference was to travel
low to the ground, visiting ordinary places, meeting ordinary people. I visited the town where my grandmother was
born, a village where she and her family were subject to unspeakable atrocity. My grandmother, who believed in the
equality of all people, made an exception for Poles. She spoke of them as racist and stupid. As a teen I would respond,
“Grandma, how can you of all people say that?” She would grudgingly concede, “Well, of course there are exceptions.”
I traveled there long after she died not knowing if she would be pleased or upset with my choice of destination.
(Continued on page 12)
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But my view of Poland and the Poles was influenced heavily by what she had told me as a child. I arrived thinking that if
anyone knew I was a Jew they would skin me alive. Imagine my surprise when I discovered that most were open and
kind, full of curiosity and generosity. The first person I met who spoke English was a man with a fruit cart. Upon hearing
that I couldn’t exchange my traveler’s checks, he apologized for Polish backwardness and then offered to give me
500,000 zlottys. He said, “You’ve come all this way to see where your grandmother was born; you must continue!” Half
a million of pre-1994 zlottys were, in 1992, worth about $25. That’s not much to us, but in Poland at that time it was
about a third of a typical worker’s monthly wages. This man, in his drab, worn clothing, standing by his old cart, was
nothing if not typical.
By no means was he the last generous person I encountered. Again and again, people wanted to know why I was
there and basically everything about me. Time and again, they would offer to let me stay with them “for a few days or
maybe a week.” They would feed me their best food and insist I sleep in their best room on their best bed. If they lacked
hot running water, as many did, they would boil it for me so that I could wash up. They treated me better than they
treated themselves.
When I reached the town of my grandmother’s birth, one man – upon hearing about my family – insisted on
showing me the old Jewish quarter. All the Jews had of course been killed in the Holocaust. But I found the building that
had once been the synagogue. This building had held enormous prominence in the village of my grandmother’s stories. It
was where the peasants of her time, which included World War I, went when bullets and shells were flying, thinking
God would protect them there. She spoke of how they waited in darkness behind giant wooden doors until a knock
came and then they were lead out to pledge allegiance to a new army, a new leader.
I stood behind those very same doors, in pitch darkness, imagining that long ago time. The building was now subdivided into apartments but the area on the ground floor by the doors appeared to be unchanged. The heavy wordwork
was black with age. It felt like I had stepped back in time. Thinking of the generosity I had encountered since crossing the
Polish border, I wondered how ethnic hatred had transformed across 80 years into a yearning for connection with the
very people who had once been despised.
In the summer of 1999, I took a domestic trip – essentially a long drive from Arizona up into Canada and back
down another route – about 12,000 miles in all – through mostly small towns, avoiding highways whenever possible.
Along the way, I stopped and talked to people in bars and taverns, cafes and pool halls. This was my first glimpse of the
red-blue divide that would become obvious in the highly contested election the following year. It seemed that we had
become two nations, two cultures – one urban, one rural – that saw the very same facts and events through vastly different lenses. As a result, the stories we told ourselves about pretty much everything were at odds. Among people in
rural places there was fear. Fear of losing one’s livelihood, one’s culture, one’s right to hold a certain worldview. Fear of
not being able to support oneself without moving to a city. Fear of having to live in a place that would feel foreign. Fear
of losing connection with lifelong friends and family when someone moved away.
Also present was frustration. Around Yellowstone, people spoke endlessly about the reintroduction of wolves.
They saw it as irresponsible, a threat to their way of life. They saw government itself as dangerous. Some spoke of how
wolves had never been in Yellowstone and to bring them in now was mismanagement. Others spoke of how wolves had
never been vanquished and we didn’t need more of them. Either way, no one believed what the experts were saying.
And regardless of the stories they told themselves about the history of wolves, at the core was this sense that those living far away, with no sense of their reality and who didn’t care about them, were making decisions that would make
their lives worse.
They spoke of city people as a threat. They saw them as not wanting to live in nature but only
preserve it so they could speed through, rarely slowing down enough to actually see anything. They spoke too of how
urban folks would never be satisfied because no matter how much land was locked away, they would still live far from it
and feel the need to set aside yet more.
At the time, my adventure seemed a kind of sociological project, not unlike my travels to Poland. In both settings,
(Continued on page 13)
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with conversation came a sense of connection. Hearts opened and it felt like I had made friends even though we probably still disagreed on most of the issues themselves.
Moving forward to 2016, I ask myself when did I lose my curiosity, my desire to understand other points of
view. The answer is probably when I got frightened. Frightened that the values and issues I hold dear would be upended.
Fear that a Trump administration working with a right-wing Congress would undo Obamacare, for instance, together
with the social progress of the last eight years and potentially far more.
When the election results came in I realized (or remembered), in my shock and fear and horror, that in politics
it isn’t enough to think oneself right or one’s cause noble. When we observe political phenomena from a distance, like a
machine analyzing data, we close our hearts to the suffering of those supporting the opposing candidate. Prior to that
Tuesday, I wasn’t particularly concerned about those outside my bubble. From where I stood, the world was changing
and they would just have to deal. Now, after the election, the shoe was on the other foot and I found myself dealing.
This illustrates what I’ve long felt in the context of law. There is no win that isn’t a win-win. When someone loses, it’s not the end of the story. Resentment builds until, eventually, the tables turn. For the last eight years, evangelicals
have probably felt the way I feel now, my values threatened by those who really don’t care.
None of this means we should accept all points of view as equally valid. It’s important to not lose one’s moral
compass. For me, open bigotry is not alright. But Gandhi and MLK were men of faith who consistently focused on the
behavior rather than the person. After all, it’s hard to recognize and overcome lessons absorbed from family and culture before one was even old enough to speak. Those of us who have stretched and evolved to appreciate larger paradigms than those of our families haven’t gotten there on our own. We’ve have had teachers and teachings that helped
us. We’ve had college. We’ve been blessed with mentors. Many of us have had therapy or helpful spiritual practices.
In seeking to understand those who think differently, I’m not suggesting we stop striving for right or good or
truth. Only that we appreciate that whatever we see “out there” reflects what is already within. If we understand that
our sense of reality is a function of what we bring to the dance, then we must approach our own judgments with caution and humility. In addition, it is my hope that we might approach those who see something different than what we
see with a measure of empathy; with an understanding that most everyone comes to their perspective honestly.
Attorneys are in a particularly interesting place because the legal system is built on the notion that rational discourse can lead to deeper understanding and insight. Our modern political culture makes clear that most of the time
this does not work particularly well. If we closely examine our litigation system, we see that in many instances it doesn’t
actually work either. Sure, someone wins and someone loses and the immediate issue is settled. But at what cost?
As the world becomes ever smaller, the pace of change ever faster, the potential for destruction ever larger, we
must somehow find common ground. Much of the time, the way home is not through rational discourse. If that way ever worked, it doesn’t now. There is no Walter Cronkite to arbitrate what we should believe. The way out of this mess
lies not through the mind but rather first through the heart. Once we’re connected as human beings, then open mindedness begins to become possible.
This path is not, for most of us, easy. I’m often frustrated by my own inability to walk my talk. At home, I get
triggered and stop listening to my wife. Professionally, I leave meetings with collaborative colleagues wondering why I
reacted and spoke over others rather than simply listening to understand. Then I have to forgive myself for being human. The good news, however, is we’re in this together. We all make mistakes. That, more than anything, is what connects us. Fortunately, we can turn back again and again, and people will forgive us if they trust our intentions are good.
Hard as this journey is, there is in my view no other way. As a very smart spiritual teacher once told me: “What’s in the
way IS the way.”
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IOLTA Have Known Better

You know how your doctor sends you for lab tests just to make sure everything’s cool, and you get your
blood drawn and they show you the results, and your eyes snap to the spot among all the milligrams per
milliliter of riboflavin or whatever where it says “abnormal,” then your throat tightens and you start mentally reviewing the details of your health insurance and funeral plan? Okay, maybe that’s just for pro-level hypochondriacs like me. But you get the idea.
Those of us in the legal profession have a similar reaction to another thing: the dreaded letter from the
Washington State Bar Association with “confidential” stamped across the front. Every one of us instinctively knows what that means: the bar is about to yank your license, toss you in the gutter, hang a “kick me”
sign around your neck and post the story on its website. Now that tarring-and-feathering are out of fashion
it’s all they’ve got.
Well a few years ago I was innocently sorting through the CLE flyers and car loan offers in my daily mail
when I discovered one of those letters. As someone who prefers to get bad news right away, I tore into the
WSBA envelope as if it contained a coupon for a free Maserati instead of the potential end of my career.
The letter was shorter than I had expected. It informed me that the disciplinary office had opened an investigatory file. But I was somewhat relieved to then read that the inquiry didn’t stem from a client grievance.
Instead, the letter explained, the bar had been alerted that my IOLTA account was overdrawn.
Huh?
At the time I was already tapering down my law practice and using the IOLTA account only once or twice a
year. As primarily a plaintiff’s personal injury lawyer, I used the account only to hold funds from settlements for a couple of weeks until they were ready for disbursement. In 20-plus years of maintaining an
IOLTA account I had never experienced a problem. As far as I knew, the account balance had been $0 for
some time as I hadn’t processed a settlement in a while. There should have been no recent activity in the
account. The bank had never notified me of any overdraft.
In any event, the WSBA letter instructed me to explain the circumstances of the overdraft in writing within
30 days and to attach a copy of the following (I’m paraphrasing):
a) Any document, electronic record, checkbook register, ledger, drawing, photograph, illustration, film
strip, Mimeograph, Tweet, love letter, fortune cookie fortune, cuneiform tablet, player piano roll or
other form of communication of any kind pertaining to or that could reasonably or unreasonably be
considered to pertain to any client or client-like being whom you or any other lawyer licensed in the
State of Washington has consulted with, thought about consulting with, represented, thought about
representing, refused to represent, or wished you could have represented, at any time during the preceding 86 years, and
b) Every single other goddamn thing not mentioned in a) above
Before the envelope dust hit my desk I was yelling at whoever had the misfortune to be answering the
phones at my bank that day. I had them immediately email me the up-to-the-minute ledger for the IOLTA
account. And there in stark Adobe .pdf form lay enough facts to piece together what had happened.
The last time my paralegal processed a settlement I had noticed the IOLTA account was nearly out of
checks and ordered a new set. I had maintained the account with the same bank for many years and gone
(Continued on page 15)
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through the process without incident numerous times. If they charged a fee for the checks they properly
deducted it from the separate business-expense account I had at the same bank. But inexplicably, for the
latest check order they had instead charged the IOLTA account itself. And also for some unknown reason,
the $35 charge had been delayed until the account balance was back down to $0, creating an overdraft in
that amount. For good measure, the bank’s computer, having detected the $35 overdraft, dutifully added a
$35 overdraft fee, leaving the account an even $70 in the hole.
As you may know, the IRS has nothing on the IOLTA police when it comes to electronic tattling. Without
bothering to mention anything to me, my bank’s computer ran screaming to WSBA like a paparazzo to
TMZ headquarters with a topless Kardashian shot in hand: “Michael Heatherly’s IOLTA account is overdrawn! Michael Heatherly’s IOLTA account is overdrawn! WSBA License No. 20803! $70.00!!! AaahOooh-Gaah. Aaah-Oooh-Gaah.” If computers had hands and feet, and documents were still printed on paper, my bank’s computer would have been sprinting down I-5 waiving my ledger over its square little
head.
I called my bank back and shared my feelings, which included these 1) being a financial institution that
maintains IOLTA accounts—including mine for over two decades—the bank presumably understands the
basic fact that this account holds client funds in trust and should not be charged for non-client-related costs
such as checkbook reorders and overdraft fees, 2) something just doesn’t seem right about a bank not only
creating an overdraft through its own stupidity oversight but then tacking on an overdraft charge to add insult to injury, 3) the overdraft couldn’t have cost the bank $35, given that the bank didn’t actually have to
do anything about it except type a couple of keystrokes to correct it, and 4) even though I now knew from
the bank ledger what happened, I still had to retrieve and copy a pile of other bank and client records and
compose a detailed essay to prove my innocence to the bar.
In preparing my response to the bar I encountered another snag, naturally. A few months earlier my lone
hourly-billed client had sent me a check that he had inadvertently written for $10 more than my invoice.
He was out of the country when I discovered the discrepancy. I referred to the trust account section of the
Rules of Professional Conduct and felt the situation most closely fit one where a dispute exists as to whether particular funds belong to the client versus the lawyer or a third party. In such a case, the rules require
the disputed money to be placed in the IOLTA account until the dispute is resolved. Technically, I reasoned, the $10 was “in dispute” until I could talk to my client. I knew it had been an accident and I planned
to simply give him the option of a $10 refund or to apply the $10 as credit toward my next invoice. I had
already done more than $10 of new work for him. When I was able to reach him a day later he readily
agreed to apply the $10 to the next invoice, so I eventually transferred the $10 to my own account. But
knowing the eagle-eyed bar auditors would notice the transaction and suspect skullduggery, I added a thorough explanation of it to my expanding exculpatory composition.
I sent the requested materials to the bar, hoping to be fully exonerated. Within a month or so I received another confidential letter, this one significantly heavier than the first, which concerned me. I ripped open the
envelope, out of which tumbled a letter and a brochure. The letter informed me that because I was not at
fault for the overdraft and it had not affected any client funds, I was in the clear for that. Regarding the $10
transaction stemming from my client’s inadvertent overpayment, the letter advised that the bar disagreed
with my interpretation of the rules and the client’s check should not have been put in trust. However, as I
had acted innocently and no harm was done, I would not be charged with a violation. At the same time,
though, the letter helpfully suggested I might benefit from perusing the enclosed brochure, entitled (as best
I recall) “Top 10 Trust Account Tips for Dumb Lawyers Like You.”
I have since been hired as Executive Director of LAW Advocates, and I am about to conclude the last of
my private-practice cases. I will no longer need an IOLTA account. But my advice to those of you who do
is this: Watch your balance. Big Brother is watching.
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Ramblings of a Small Time
Country Lawyer
~By Rajeev!

Western Civilization vs. The
Enlightenment
Subtitle #1: Cultural Dissection, and Passive Post
-Election Social Analysis.
Subtitle #2: A lot of not so serious rambling, like
seriously.

For the better portion of the last twelve
years, I have been working on a macro-cultural
analysis. It is a deductive work in progress, and
primarily researched through observation and thus is anecdotal and without direct foundational support in primary literature. It also interdicts the standard definitions and terms used in academia:
consequently, it is of very little use to anyone, who is not me. Now, for fun, I shall give you a
rough charcoal sketch of some of my thought impulses. I thought this might be a good time to do
so, because it seems a good part of our County and our Nation is discussing a “culture war” and a
vast “gap” between segments of the population. This stems from what appears to be that good part
of our population experiencing some exaggerated collective trauma from the U.S. Presidential election. I have two comments about that, and then I will move on: 1.) Get rid of your social media and
I guarantee you will begin feeling better immediately. You will notice the people around you enjoying the rain, and discussing things of actual import, which is the way we lead our lives and interact
with the people around us. Your personal disappointment is not an excuse to impose your personal
angst out on everyone else (more on this below, you selfish individualist!); and 2.) “There is nothing wrong in America that can’t be fixed with what is right in America.” 1
I would like to posit that the post-election dissection of the “culture-war” or gaps in understanding, is being examined by the media and society at large from a very myopic perspective. As
if somehow this election has exposed some new phenomenon or conflict that wasn’t present last
year, a decade ago, or a century ago. I believe their analysis is based on a flawed foundation. Some
commentators, coming from a different political bent, also describe an existential battle between
western civilization’s values and those of the rest of the world. I would also posit that this premise
stems from the same flawed foundation. That flawed foundation is a failure to realize “we” have
not finished or achieved consensus about “The Enlightenment,” and that The Enlightenment project
has failed in many aspects. Many of us, regardless of pollical persuasion, describe ourselves in
terms spawning from the Enlightenment, and without batting an eye also describe ourselves as
“Western Civilization.” My thesis is that these impulses are in direct conflict with each other.
The Enlightenment was a philosophical movement that came out of 18th century, fueled by
(Continued on page 17)
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the results of progress that resulted from the
Renaissance. Having now learned to embrace a methodology of free thinking, The
Enlightenment took the world by storm:
promoting the scientific method, the concept of individual liberty, the concept of historical progress, tolerance of religious and
political differences, universal suffrage, the
idea that government is beholden to the people and should serve the people, rationality,
the idea of the nation-state, the concept of
merit over birth, questioning divine right,
and the concept of cultivating organized
civil society. All things that are widespread
concepts today, but are relatively new innovations and which we are new to embracing. These concepts have not laid dormant either but continued to progress, refine and exaggerate themselves, continually pushing the bounds of what they
replaced.
These concepts, and their adoption, are often why the “educated” castes often find they have
more in common with their counterparts in other countries than they do with the population around
them. The reason for that is that these ideas directly attacked pretty much every then-existing human social norm, including all of the principles of “Western” Civilization. As I am about to go on
with my definition of Western Civilization, I will disclaim that it is mostly as a myopic insider, but
also as a outsider by upbringing. Western Civilization stands for extended families, authoritarian
religious views and structures, the divine power of the state and its ruling classes, beer, hearkening
to Roman and Greek Republics which were rarely and in very little way democratic or with anything like universal suffrage, chivalry and normalized codes of conduct, the concept that women
and men have different roles, the obligation of children to learn and work from a young age, keeping oaths and promises above all else, valuing hearth & home and gift-giving, collective identities,
as well as the obligations of caste and class. A grab bag of things, some of which most of “us” will
recognize ourselves as embracing. And almost all of which, are explicitly rejected by the pursuit of
individual freedom as promoted by Enlightenment advocates. You are inherently conflicted
And while many of us have sympathy and attachment to the foundational structures of Western Civilization,2 we are also witnessing the ideals of the Enlightenment breaking down many of
these values in extremis. Rampant individualism and the politics of chosen identity has driven political dialogue onto tangents of emotional offense and shut-down dialogue. Individuals are encouraged to rip up familial connections and move across the country in search of education, jobs,
love or adventure, leaving humanity’s traditional source of security, our family communities, evermore nuclear and evermore shattered. Existing and emergent Nation-states and their agents use ever more deadly and brutal products of technology to liquidate threats to their identity. The freedom
and heightened ability of the individual to access technology, training and resources allows every
individual to be a source of effective and deadly violence or disinformation directed against large
masses. Corporations measure numbers, and shift hundreds of thousands of jobs away from one
community to the other side of the world with no governing force to intercede, leaving economic
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and social vacuums in the wake. A nebulous internal void or driven individualistic hedonism leaves
our own County riddled with a meth and heroin epidemic.
Yet, we cannot reject the liberation of humanity that has arrived and continues to arrive through
the ideals ignited by the Enlightenment. The last two centuries have seen the vast potential of every
human being, regardless of race, gender, orientation, faith, origin, handicap, etc. become unleashed,
with unparalleled access to wealth, education, suffrage, goods, services, entertainment and the freedom to choose their own path, with amazing results: we live in a golden age of arts, literature, science
and relative peace, compared to our predecessors. Still “we” as society are unhappy. “Woe am I.”
“So what is your point Rajeev?!” you may exclaim. If you are a regular reader, you should
know better. While many of you who have discussed the matter in person know of my admiration of
the Enlightenment ideals and my heavy handed criticism of traditional Western Civilization 3, we must
recognize that we are hybridized and inherently conflicted creatures. An attempt to embrace an ideal
too tightly or too quickly is always doomed to failure, for we discard what is functional and good
without a replacement for their function. If I were to continue expounding, or to do so in a less truncated manner, I would lay the blame on two distinct and connected issues: 1.) Despite how good it
feels, Unbounded Individualism and Free Will is a cancer on our society and our world, consuming
limited and finite societal capital in a modern Tragedy of the Commons; and 2.) Hedonism, an extension of individualism, the pursuit of pleasure & happiness as the foremost goal is an ethical failing of
our modern society. I would promote, as a functional alternative, an ethos of duty be cultivated.
These are of course, the ramblings and musings of part of the educated global elite’s top 1%, 4
someone with the luxury of resources and time, to sit around wondering about how he (or she, or they,
or whatever) knows what is best for society. Strange, that the masses don’t get it.
Endnotes
1— U.S. President William J. Clinton (b. Aug
19, 1946 - )(f.k.a. William Jefferson Blythe
III).
2—See also Romanticism, a dangerous combination of Western Civilization and Individualism!
3—And yet, I admit I am
drawn to Romanticism,
and people might even
characterize me as one
some days. Supra note
2.
4—Which is a very low
bar, and you are also
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You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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Whatcom County Bar Association
November 2, 2016 Meeting Minutes

12:00 pm Meeting called to Order by President Tom Lyden.
First order of business was a motion to pass the Budget, there was no discussion, a unanimous vote to approve was received.
Second order of business: A one (1) hour CLE presentation (.5 general, .5 ethics) by Jay Doran, Communications & Advocacy Director of the LFW was
given despite technical difficulties entitled “Washington’s Civil Justice Crisis
& the Need for Pro Bono Lawyers”
After the CLE, we had a condensed meeting a follows:
Introductions
Guests introduced. Erin Matchett, Esq; Holly Pai, Esq; Catherine Moore,
Esq; and Aaron Brinkerhoff
Judicial Officers were recognized.
October 2016 Meeting Minutes approved
Treasurer’s report approved (copy attached)
Annoncements: Michael Heatherly announced the results of LTO event;
and announced the departure of Emma Clark and introduced the new Law
Advocates program Manager, Nikki D’Onofrio
Old Business: Budget approved
New Business: Bylaws Committee was discussed and a call for volunteers
was made.; the 2017 Slate of Officers was discussed and a call was made requesting a volunteer for the Treasurer position.
Adjourned at 1:20 pm
Submitted by: Lisa Saar, WCBA Secretary

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
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And it’s easy to place your ad

E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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